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BEFORE THE HEARING EXAJ'v1INER FOR SKAGIT COllNTY 

In the Matter of the Remand of the Application) 
of ) 

) 

SKAGIT COUNTY DIKE, DRAINAGE)) 
AND IRRIGATION DISTRICT N0.12 ) 

For a Shoreline Substantial Develop1nentj 
Permit for Improvements to a Portion of Dik~ 
along the Skagit River ) 

) 

PL 12-0191 

APPLICANT/RESPONDENT DIKE 
DTSTRIC1' NO. 12'S RESPONSE TO 
SKAGIT COUN1~Y ' S FINDINGS OF FACT 

COMES NO\V, Respondent, SKAGIT COUNTY DIKE, DRAINAGE AND IRRIGATION 

DISTRICT NO. 12, by ru1d throt1gl1 tl1eir atto1neys, J()l-IN R. SH:TJL'fZ and JOHN A. SHULTZ of 

SHULTZ LAW OFFICES, and hereby provides written response to the Skagit County Findings of Fact 

dated December 9, 2014. 'fhese con11nents addressed issues raised by Skagit Cot1nty in the Findings of 

Fact as follows: 

1 . In the BCC decision issued under Resolution #R20 130278 on September 24, 2014, at 

paragraph c), the Heru·ing Examiner was to ru1alyze, consider and ren.der specific tindings t11at document 

compliance wjth tl1e Com1t1' 's obligations under the NMFS Bi Op. See County Fi11dings of Fact at pages 

4-5. 
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1 Under the NMFS BiOp, local gover1unents mt1st comply with Element 3 regarding 

2 developme11t criteria to regulate flood plain development. Affected jurisdictio11s nlust shov,r compliance 

3 and have three options to comp!)' with BiOp requirements. Jt1risdictions could elect one of three 

4 "doorsH for co111pliance. A jurisdiction could choose to 1) adopt a model ordinance drafted by NMPS 

5 (Door 1); 2) adopt a progra1nmatic approach utilizi11g existing regulations and supplementi11g of new 

6 regulations and policies (Door 2); or 3) undertake a i1roject-by-project review to determi11e complia11ce 

7 with the BiOp (Door 3). See County Fi11dings of Fact page 5. 

8 3. 011 September 20, 2011 Skagit County adl)_pted ordinance #020 110008 to achieve 

9 co1npliance under Door 2, the programn1atic approach. The ordi11ance atnended portions of the flood 

10 damage prevention ordinance, SCC 14.34 as well as the critical areas ordinance, SCC 14.24. See 

1 i County f'indings of Fact page 6. 

12 4. Shortly thereafter on November 11, 2011 Skagit Cou11ty was notified that additional 

13 changes would be necessary before Door 2 programmatic approach was approved. See County f 'indings 

14 of Fact page 6. 

15 5. Dtu·i11g the pe11dency of tl1is pern1it application process, tl1e Cou11ty has bee11 analyzing 

16 the permit under Door 2, a programmatic approach. This has led to prior hearings, where the County 

1 7 has recommended approval for the permit. 

18 6. Subsec.1uently, the Cot1nty adopted reco1nmendations to reqt1ire a habitat assessment to 

19 determine ad\1erse effects, which is a provisio11 within Flood Damage Preventic)n Ordinance SCC 

20 14.34.220(1 ). See County Findings of Fact page 6. 

21 7. 'l'he County requested that Dike District 12 assess the impacts of the proposal on 11abitat 

· 22 and evaluate the impact on ESA list of species and fish habitat. See County f 'indings of Fact at page 7. 

23 8. In response tl1e District submitted a }'ish and Wildlife Habitat Site Assessment by 

24 Graham Bunting Associates dated Febrt1ary 27, 2013, a11d tl1e CoW1ty determined that the Site 
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1 Assessment met the requirements of sec 14.34.220(1). In \.Vas concluded th.at the project "may affect 

2 b·ut is not likely to adversely affect" fish habitat. Therefore, a habitat 1nitigation plan \¥as not required 

3 by the County. See Findings of Fact at page 7. 

4 9. The Cou11ty also 11oted. that biological assess1nents had bee11 prepared by Anchor QEC, 

s dated October 2009, a Biological Opinion by Fish and Vlildlife Service, and another Biological Opinion 

6 b;r NMFS, which reached tl1e same fi11dings of the assessment by Graham Bunting Associates. See 

7 County Findings of Fact at page ·7, 

8 10. The Cou11ty determined that: "In reviewing the totality of the project documents 

9 subnutted, the Department concluded that the requirements of the BiOp are satisfied.'~ See County 

10 Findings of Fact page 7. 
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11. The Cot1nty also stated: 

It is ultimately tl1e County's role to determine \vhether a specific project proposal 
complies \vitl1 the st,mdards of the Bi-Op. In maki11g a recon11nendation on the 
project proposal under the Shoreline Master Program, the Depart1nent concluded 
the applicants had satisfied this burden after review of c11vironmental and project 
documents. 

See County Findings of Fact at page 7. 

12. In the Cotmty's co11clusion at page 7i the CoL1nty noted that "In making a 

recomme11dation 011 the project proposal under the Shoreline Master Progra111, the Departn1ent 

concluded the applicant' s had satisfied this btirden after review of the environn1ental and project 

documents. See Cot1nty Findings of Fact page 7. 

13. Recently, however, the County has llO\V contacted a11d received a letter from rl'on1 Sibley 

of NMFS. It was noted that: "According to a preliminary revie\v, Tom Sibley from NMFS co11cltLded 

that the project n1ay not meet the «no adverse effect standards''. See Count)' Findi11gs of Fact at page 7. 
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1 14. Mr. Sibley responded in a two page letter which has been st1bmitted by the County witl1 

2 Fi11dings of Fact \vhicl1 appears to address three general questions. Sibley acknowledged that he " ... did 

3 not take time to complete a rigorous a~sessment of this project ... ", and provided general comments. 

4 15. Tl1e Sibley respo11se included vague general res1)onses such as " ... it is difficult to 

5 imagine 11ow they could place that quantity of till \.\1ithout having impacts." Potential adverse effects 

6 i11clude "... hydraulic alteratio11s i11cluding i11creased flow velocity that wot1ld increase erosion 

7 downstream." Also, " ... high flows may also have adverse effects." Also, at the BNSF Bridge, ': ... 

8 additional water that is stored upstream will take a longer ti1ne to be released. And " ... high flows may 

9 cause greater erosion ... " I<.emoval of till ~'could hav'e adverse or be11eficial effects to fl.sh habitat but 

10 neither have bee11 evaluated." See Ton1 Sibley DD 12 Levee Expansion Letter, undated. 

11 16. Sibley tl1en goes on to state that: "N1v1fS, resource agencies and tribes have expressed 

12 concern that the proposed mitigation is i11sufficie11t to offset adverse effects associate.ct with maintining 

13 existing levees. Also, that" ... levees that provide additional protection are likely to have adverse effect 

14 to habitaf'. 

15 17. Sibley also noted t11at the levee crumot be certified. b;1 F'EMA. 1\lso t11at the " . .. project 

16 appears to create additio11al risk both upsti-ean1 and downstream of the site." Sibley also notes that 

1 7 certification by FEMA, is not a NMFS issue, in a11y e,1ent. 

18 18. On the general question of whether there has been ESA consultation, Sibley noted that 

19 tl1e NFIP consultatio11 resulted in " ... a jeopardy Biological Opinio11 from NMFS identified numerous 

20 adverse effects on listed species. '~ 

21 19. Sibley then notes that under FE!v1A, projects witl1 an adverse effect in the floodplain 

22 reqttire a habitat assessme11t a11d n1itigation, and tl1at ~'It is unclear if any assessment has occurred for 

23 this major project." Also that ~'EIS does not complete their requireme11t to constllt tinder ESA and we 

24 are t111aware of ru1y consultation for this project." 
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-.i. 20. The tone of the letter from Sibley include general and nonspecific answers to general and 

2 vague questions. Tl1e Sibley response elicited by tl1e CoL1nty, has turned pennit approval into 

3 uncertainty and contradiction. Sibley is clearly stating that there are adverse effects generally to habitat: 

4 there are co11cems from NMFS, the tribes and resource age11cies that these effects have not been 

5 addressed with proper mitigation, and that he is "u11aware of any consultation for this project." The 

6 clear implication is that Sibley on behalf of NMFS does not believe that tl1e County has adequately 

7 satisfied its obligation to consult Vl'ith NMFS under the Bi Op. 

8 21.. On tl1e other hand the County has on prior heari11gs, consistently 11oted that all the 

9 requirements of the BiOp w·ere satisfied, ai1d recommended approval of the permit, all of which \\•as 

10 under a Door 2 analysis, which the County had pre\1iously approved. 

1 1 22. It is 011Jy recently that the Cotmty now has contacted Nl\tfFS, and Tom Sibley and 

12 requested an opinion on approval and the response is that he is ·"unaware of any consultation" on the 

13 project. So having proceeded on a Door 2 ai1alysis, for son1e time di.:rri11g these proceedings, the CoLtnty 

14 has now switched to a Door 3 (permit-by-permit) analysis by requesting and receiving a response from 

1 s NMFS implying that there has bee11 110 adequate const1ltation and that the habitat assess1nent shottld 

l 6 occur. 

17 23. In su111mary here is the proble1n: 'The County proceeded on Door 2 to analyze at1d 

1. 8 approve the permit, which complied with all current regulations. The permit should be approved. Then 

19 at this late date contact is made with N:rvfFS, which raises issues about any consultation a11d adequate 

20 assess1nents being perfo11ned. By n1aking this request the Cotu1ty changes the analysis to Door 3. 

2l Skagit County 11as 011ly approved ru1alysis t1nder Door 2 and appears not to have passed a resolutio11 

22 allowing consideration u11dcr Door 3. 

23 24. This puts the present status and tl1e upcoming hearing in a state of w1certainty with no 

24 answer to tl1e BC~C issues c). If we go to the heari11g spe11ding ti1ne ru1d expense, we encounter a road 
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1 block with t11e Cot1nty appro\1al under Door 2, and then switcl1i11g to Door 3 analysis and then Sibley 

2 responding under a Door 3 analysis that there has been no adequate consultation or habitat assessments. 

3 25. In this scenario all parties can accomplish little, until there is clarification between the 

4 County and NMFS \Vhetl1er or i1ot tl1ere has lieen adet1uate const1ltation, and vvhether Door 2 or Door 3 

5 applies. Clearly from the tenor of Sibley' s letter, no adequate co11sultation has occun·ed, ru1d no 

6 adequate habitat assess1nent has been provided. -rhis of course cont1icts and is directly opposite to tl1e 

7 Cotmty's position that they have approved th.e permit. No decision cai1 be made on isst1e c) until there is 

8 clarification. 

9 26. Also added to this confusion, is tl1at under the GI Study, the Comprehensive Urban Levee 

1 0 lmprovement Alternative (CULI) has been selected as the plan which the Army Corps w-ill support and 

1: seek funding for. This plan adopts nearly all elements of lhe present permit project, with additional 

12 enhancements to other Districts and to other entities withi11 Skagit County, but which essentially adopts 

13 this project as the plai1 to be approved b;1 tl1e .l\rmy Corps of E11gineers. A C~l1iefs Report approving 

14 this and sending it to Congress for funding is anticip~tted i11 2015. 

15 27. Ho\vever while tl1is is going on, there is unce1tai11ty and conft1sion bet\veen t11e Cot1nty 

1 6 and NNfFS regarding whether or not this permit should be approved or should undergo ft1rther studies, 

1 7 wl1icl1 presumably would take n1any 11lontl1s to co1nplete. 

18 28. Accordingly, if the County and NMFS cannot determi11e the status of this project before 

19 hearing, or if NMF·s cam1ot provide immediate approval of consL1ltation, then there is little point to 

20 proceed to hearing on February 4 if the result vvill be simply to have the par1ies be told to wait several 

2::. months so that tl1e County can properly consult, ""'ith a habitat assessn1ent, which would satisfy NMFS 

2 2 to the11 give or condition approval for the permit. Absent this scenario~ tl1e parties will go to hearing and 

23 can provide no ru1s\ver tc) this question of wl1etl1er tl1e County is adequately const1lted or not, under BCC 

24 issue c). 
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1 29. Accordi11gly, m1less there can be some immediate approval by NMFS that the County has 

2 adequately consulted, the applicant Dike District 12 wou1d move the Hearing Examiner for a 

3 continuance of this hearing d::1te to allo"v additional time for the County, NMFS, and parties to 

4 resolve this issue and to present to the Hearing Examiner clear e\;idence that item number c) on the 

5 BCC Remand Order bas been satisfied. 

6 30. !11 sum1n.ai·y, it appears the pai'ties agree that t)f the three paragrapl1s in the Remand 

7 Order, a) and b) have been satisfied. However, compliance with c) appears uncertain, subject to 

8 disagreement, an.d inco11sistent with the County's prior approval. Only one position can be correct, and 

9 more time to resolve this issue is necessary. 
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DATED tl1is / - day of 

JOHN R,l§' tJ L TZ, vVSBA"#I 3002 --.// 
, I 

JOHN ~. S'HUL TZ, \VSBA #42542 
' I 

Attornt:,J1'for Respo11dent 
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