Pebruary 20, 1987

On February 11, 1987 we received your “Notice of Public Rearing® in the
Remand of Ploodplain Appeal #PP-86-002, regarding the placowment of fi]]

by the Burlington Northern Railroad in the Gages Slouqgn. We regret that
staff from our office are unable to attend because we are hosting a four-
State meeting of National Plood Insurance Program (NPIP) State Coordinators
on February 25 and 26. In lieu of our tagtimony, following is a writtan
summary of our comments on the proposed action, ‘ '

First, enclosed is a copy of a November 10, 1986 letter from our off§
to Mr. Newall D. Smith of the Burlington Northern. This letter spel
out the basic standard relating to encroachments in effective flow ay
found at Section 60.3(c)(10) of the Pedezral Requlations and gection W
15.20.208 of the Skagit County Code. We fequest that this letter be %
added to the record, which includes our testimony at the September 1
1986 public hearing in Skagit County.

‘The Burlington Northern has violated the flood plain permit Tequirement:
‘and the encroachment standard of Section 60.3(c)(10). This is a very
serious violation, in viev of the extensive hearings and other meetings
over a 4-year period that went into the negotiated agreement among Skagit
Valley communities in lieu of 2 conventional flcodway designation. The
__encroachment remains a violation until either the f£ill is removed from
the Slough, or a scientific, technical engineering analysis is provided
demonstrating that the cumulative effect of the Proposed fills, combined
wvith all existing and anticipated develoment, will not increase water
surface elevations of the bai flood more than one foot. Such aa analysis
would, of course, have to apply to the entire reach of the Skagit River

in the Delta, as explained at ocur recest negotiation session with the
County and the Railroed.

be necessary to pPreserve all effective flow
ilable and not worsen the situation, the
that £i11 be prohibited in the Gages Slough as
tlement. Other areas are similarly designated,
ptandards are prescribed . in yet other areas.

_ ted to assure compliance wvith NFIP Ragulaticns,
on advice of cur Office of General Courssl we remind you that Section
60.1 of the Pederal Regulations requires that wi must reviev your
participation against the local requirements, ¢ is made clear in the
following excerpt from Section 60.1(d); "Thercfore, ahy fleocdplain
management regulations adopted by a State or a COmmuUn .ty which are more
restrictive than the eriteria set forth in this part are s weged and

shall take precedence® (emchasis added).



Larry Kunzler
Note
Only time this section was ever enforced in Skagit County.

Larry Kunzler
Note
The fill was never removed from Gages Slough and can be viewed there today.  There has never been a study done in Burlington that shows "the cumulative effect of the proposed fill, combined with all existing and anticipated development, will not increase water surface elevations of the base flood more than one foot" at any point in the floodplain.


The only Rechanisn lable to the Railroad for skirting the law 13 ehe
- 5 el ¥ere again, hqvnnr, ¥e urge your most carefuyl

exceptional to the Property 1'nvolv s NOt to the requestor, and that mere
aconomic oy finanecial hardlhip alone is not eXxceptional., Indeed, thig is

-Aleo important to note is the Tequirement that variances noe ro.uit in
additional threats o Public safety (gqe Sectien 60.6(a)(3) ang Page

' cumulative impace would not occur ag discussed above; what also Rust S
‘considered in the variance context ig the additiona} threat to pub1yd ~
safety for adjacent PToparty owners in more fxrequent floods that Are<s
Smaller than the base flood, ang associated drainage Problems. '

Por thege reasons, PEMa quidance on nriineu qui te clearly doeg not Y
- One to conclude that a variance is justifiahle in this cage, The guidance,

impacts on Pederal ang Mornuy related loans, Srants and ROrtgage monies
(see attached sheet oB “Rffects on lonpartic‘ipnt.toa in the NPIP®),

Clearly, this woulg result in 5 Severe impact on the 1400+ policyholders
in the R i : acme $56.4 million in insurance Coverage,

er into appueabulty of the Federal Bxacutive
N8 in flood hagarg Areas (E.0. 119¢3), We
tive Order nay affect the Railroad at thig
not yet invoked any argumentsg prucribinq

® interstate commerce or 1ike BAtters. If that




T S e fon on this Proposed action through this letter
and fcasdt BOTANP) L8 clear. Please feel free to call us (206) 483-7282
You. i S Ry or'nd@igiqnal information. :

Sincerely,

Charles L. Steele, Chief

Natural and Technological
Hazards Division

"nclosures

Copy to:s Jerry Louthain, Department of Ecology, Olympia, Washington o
Prank Thomas, Assistant Administrator, PIA, Washington D.Cyl
. John schn;bcl, Office of General Counsal, wWashingten D.C.

OFS: NTH MR N :
NTH/Steele/wlf/2/20/87 . v.
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ALY S Smith:

inis 1s {q Tes porse tg Your Oétobor 24, 1935 letter concerntng‘Bnrltngton
nrthern hrtdxeo'over.the Sapes Slough ta Skagit Ceunty, : ’ '

¢ reconnize that che Skagie County Coezfssion teques ted additions}
Jtualovye between the railroad, the County gnd FZua, Hovever, because tne
railroad g Primarily Cconcernrod with zeqting 2 local ordinance, we do. noe
feel thar ge io_ngcea-arlly Sppropriate for Fria ¢o be a negotiating

entity, Algo, our bae ic arjucents st the Septenber 17, 196 publie
hearing fn Ckagge County would 2ppear to leave little rooa for Negotiation,

Firse, the “ountv 'y ordinance, dertved after foup yearg of Degotiating

. 200Ny loeal bodies, prohidbies f£41)) in the Cages Slough, sisking en *xception
 for tha ratlroad clearly leaves the door open for exceptions to anycne,

Tre rricary Fodoral'regnlation 8ddresged by the Prohibicion of 111 (n

‘he Cages Slough 14 Section 6¢.3(e)10, which reads 48 followe;

Prquire uneil 5 resulatory floo&vay is desirnageq that no new
cenutruction. sublstancia) laprovcacntc. or otherp devc!opsqat (xnclndlnc

The Specifie QEsAUTE {n the fSkagte County code that addresses this
regulatxoa,requlren-nt 1s found tq ordinance Bumber 16331 g¢ ssetion
15520.205, vhich reade a8 followy;

"o new cnnatructlon,-uuhatantlal lnprovenonta. or othar dQVClOPﬂtﬂt
(lncludtng fi11) ehal}) he Pernmitted vithin Zones Al-3) ou the Conmunity's
"I?, unless it s demonstrateq that the Cuaulattve effece of the

anticipated eavolop-onto. vill nog focrease the vater surface elevation
of the bage flood more thep one foog a¢ 40y point withyn the cosmun{ty,”

Allowance of thege Telatively major, bloeking f1lls, in on effective flon

Ares cannot be 8nalyzed fpn t1solstion, It ause he S88uned thet once the

Taillrood g4 Permitted ¢ undartake sueh fille, 30y and a1l others vho

ntnllarly vant the f1}1] in che slough muse llkevige be Fernitted, thereby

T tinz a situation vhere f¢ would b 1apo.ntb1e to comply wigh the
cribed criterion,



