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PAMELA W. KRUEGER
Direct: (425) 635-1414
Fax: (425) 635-2414

Intemnet: KRUEP@PERKINSCOIE.COM

November 24, 2004

Ms. Magalie Roman Salas
Federal Energy Regulatory

Commission Secretary

Mail Code: DLC, HL-11.1

888 First Street, NE

Washington, D.C. 20426

Re:

Dear Ms. Salas:

ORIGINAL

Baker River Hydroelectric Project, FERC No. 2150 -

Baker River Hydroelectric Project Comprehensive Settlement
Agreement

: P-2150-000

Perkins
Cole

The PSE Building
10885 N.E. Fourth Street, Suite 700

Bellevue, WA 98004 -5579
PHONL. 4265.635.1400

Fax 425.635.2400

www. perkinscoie.com
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Enclosed for filing with the Commission, on behalf of Puget Sound Energy, Inc., is the
original and fourteen copies of Baker River Hydroelectric Project Comprehensive
Settlement Agreement for the Baker River Hydroelectric Project, FERC Project

No. 2150-033.

If you have any questions, please contact me at 425-635-1414,

ely,
/j%:a W. Krueger

PWK:kc

Enclosures
cC:

i

FERC Service List for P-2150

Settlement Agreement Signatories

(07772-1126/BA043290.003)
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PUGET
SOUND
ENERGY

November 23, 2004

The Honorable Magalie R. Salas
Secretary

Federal Energy Regulatory Commission
Room A-1, East

888 First Street, NE

Washington, D.C. 20426

Re: Submittal of Offer of Settlement for Baker River Hydroelectric Project
(FERC Project No. P-2150)

Dear Secretary Salas:

On behalf of Puget Sound Energy, Inc. ("PSE"), licensee for the Baker River
Hydroelectric Project, FERC Project No. P-2150 ("Project"), please find enclosed the
Baker River Hydroelectric Project Comprehensive Settlement Agreement
("Settlement Agreement") providing for the relicensing of the Project. As of
November 23, 2004, this document was executed by the licensee, PSE, and 23 parties,
including federal agencies, tribes, state agencies, counties, local governments, and
non-governmental organizations representing environmental and recreational interests
(collectively, the "Sponsoring Parties").! The Sponsoring Parties include all active
participants in the Project's alternative licensing process.

PSE submits this Settlement Agreement as an offer of settlement on behalf of
the Sponsoring Parties pursuant to Rule 602 of the Commission's Rules of Practice
and Procedure (18 C.F.R. § 385.602). PSE respectfully requests the Commission
incorporate the Proposed License Articles without modification, in conformance with
the expectations of the Sponsoring Parties. Enclosed herein for filing with the
Commission as PSE's Offer of Settlement are the following:

! PSE files herein an original of the Settlement Agreement, including attachments, which includes the
original signatures provided by all parties. PSE certifies that this filing to the Commission provides a
true and correct copy of the signature pages provided by the Sponsoring Parties,

[07772-1126/BA043230.071)

Pugel Sound Energy. Inc. PO Box 97034 = Bclievue. WA 98009-9734
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e Joint Explanatory Statement?

e Settlement Agreement, including:

= Baker River Hydroelectric Project Relicensing Comprehensive
Settlement Agreement

= Appendix A: Proposed License Articles 101 through 603, plus
appendices to Proposed License Articles:

o]

O

Article 101:
Article 102;
Article 103:

Article 104;
Lake

Article 105:
Article 106:
Article 107:
Article 108:
Article 109:
Article 110:
Article 201:

Fish Propagation
Aquatics Reporting
Upstream Fish Passage Implementation Plan

Connectivity between Lake Shannon and Baker

Downstream Fish Passage Implementation Plan
Flow Implementation

Flood Storage

Gravel

Large Woody Debris

Shoreline Erosion

Programmatic Agreement

P-2150-000

2 The Sponsoring Parties have agreed 1o this Joint Explanatory Statement as a general overview of the

Settlement Agreement. However, upon further review and discussion, the Sponsoring Parties may
wish to supplement this Joint Explanatory Statement. Any such supplementation will be filed as an
addendum to this filing.

(07772-1126/BA043230.071]
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Article 301:
Article 302:
Article 303:
Article 304:
Article 305:
Article 306:
Article 307:
Article 308:
Article 309:
Article 310:

Funding

Article 311:
Article 312:

Article 313:

Funding

Article 314:

Funding

Article 315:
Article 316:
Article 317:
Article 318:

Recreation Management Report

Aesthetics Management

Baker Lake Resort Redevelopment Plan

Baker Reservoir Recreation Water Safety Plan
Lower Baker Developed Recreation

Upper Baker Visitor Information Services Funding
Upper Baker Visitor Interpretive Services Funding
Dispersed Recreation Management Funding
Bayview Campground Rehabilitation Funding

Upper Baker Trail and Trailhead Construction

Lower Baker Trail Construction
Developed Recreation Monitoring and Funding

Upper Baker Developed Recreation Maintenance

Upper Baker Trail and Trailhead Maintenance

Lower Baker Trail Maintenance
USDA-FS Forest Road Maintenance Funding
Access to Baker Lake

Law Enforcement

1172304
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Article 401:
Article 501:
Article 502:
Article 503:

Article 504:

Article 505

Water Quality

Terrestrial Resource Management Plan
Forest Habitat

Elk Habitat

Wetland Habitat

: Aquatic Riparian Habitat Protection, Restoration

and Enhancement Plan

Article 506:
Article 507:
Article 508:
Article 509:
Article 510:
Article 511:
Article 512:
Article 513:
Article 514:
Article 515:
Article 516:
Article 517:
Article 601 :

Article 602

Osprey Nest Structures

Loon Floating Nest Platforms
Noxious Weeds

Plants of Special Status

Carex flava

Decaying and Legacy Wood

Bald Eagle Night Roost Surveys
Bald Eagle Management Plans

Use of Habitat Evaluation Procedures
Late Seral Forest Growth

Mountain Goats

Grizzly Bear Road Management
Baker River Coordinating Committee

Required Funding

P=-2150-000

112314




Unofficial FERC-Generated PDF of 20041201-0207 Received by FERC OSEC 11/30/2004 in Docket#: P-2150-000

The Honorable Magalie R. Salas
Federal Energy Regulatory Commission
November 23, 2004

Page 5

o Article 603: Adaptive Management

o Appendix A-1 to Articles: Noxious Weed Management
Guidelines and Treatment Options

o Appendix A-2 to Articles: Species and Locations Requiring Site-
Specific Management Plans for Plants of Special Status

o Appendix A-3 to Articles: Additional Guidelines for Plans for
Plants of Special Status

o Appendix A-4 to Articles: Carex flava Guidelines

o Appendix A-5 to Articles: Recreation Implementation of
Schedule.

o Appendix A-6 to Articles: Baker River Relicense Recreation
Studies — Study R12 Dispersed Site Inventory, Location
Terminology

» Appendix B: Agreement Between Skagit County and Puget Sound
Energy, Inc.

The Settlement Agreement is a considerable achievement, capping nearly five years
of active engagement in the alternative licensing process. The Settlement Agreement
is a negotiated compromise worked out among the parties concerning extensive
protection, mitigation and enhancement measures for the Project that address aquatic,
terrestrial, recreational, cultural, and other resources. The Settlement Agreement
reflects a consensus of all active participants in the relicensing, in regard to a wide
variety of issues identified through the altemative licensing process. The Proposed
License Articles put forward by the Sponsoring Parties address issues ranging from
instream flows to noxious weeds; flood control to creation of various resource
protection, mitigation and enhancement funds; trailhead maintenance to cultural
resources; elk habitat to creation of a coordinating committee to implement the terms
of the Settlement Agreement. Relicensing the Project on the terms set forth in the
Settlement Agreement will allow PSE to continue to generate economical, readily-

[07772-1126/BA043230.071] 11723/04
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available energy and to protect and enhance resources for the benefit of the
surrounding environment for many years to come.

Under the Proposed License Articles, the Sponsoring Parties will continue to
work cooperatively to implement environmental protection, mitigation and
enhancement measures as well as recreational enhancements. Article 601 establishes
a process for creating a Baker River Coordinating Committee and Resource Groups to
implement the terms of the Settlement Agreement and to participate on license
implementation committees. Article 602 establishes Baker River Project Funds to
support protection, mitigation, and enhancement measures identified during the term
of the license. Pursuant to Article 603, adaptive management strategies would be
used to adjust plans according to changed conditions during the term of the new
license. Given this continuing process for collaboration in the implementation of the
license and the multi-million dollar investments in refurbishments, upgrades, and
enhancements pledged by PSE under the Settlement Agreement, the Sponsoring
Parties have reached an agreement that would support the Commission's issuance of a
license with a term of forty-five (45) years or more.3

By copy of this letter, all participants are hereby notified, in compliance with
Rule 602(d)(2) (18 C.F.R. § 385.602(d)(2), that comment on this offer of settlement
may be filed with the Commission no later than 20 days after the date of this filing
and that reply comment may be filed not later than 30 days after the date of this filing,
unless otherwise provided by the Commission.

Paper copies of this filing are being served upon all parties listed on the official
service list for the Project in accordance with Rules 602 and 2010 (18 C.F.R. §§ 602,
2010). See attached Certificate of Service. C.D.'s are also available and will be
provided upon request to:

3 The Sponsoring Parties do not object to a term of 45 years or more.

[07772-1126/BA043230.071] 11723104
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Connie Freeland

Puget Sound Energy, Inc.
P.O. Box 97034 PSE-09S
Bellevue, WA 98009-9734
connie.freeland@pse.com

The Sponsoring Parties request that the Commission accept the enclosed
Settlement Agreement and issue a new license for the Project that adopts and is fully
consistent with the terms and conditions set forth therein.

If you have any questions regarding this filing, please feel free to contact me at
(425) 635-1414. Thank you for your consideration of the enclosed Settlement

Agreement.
Respectfully submitted,
PUGET SOUND ENEEGY, INC.
2 S RA Ll
Edward R. Schild
Director Energy Production & Storage
Enclosure

cc:  Service List for FERC Project P-2150
Settlement Agreement Signatories

[07772-1126/BA043230.071) 11723/04
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ORIGINAL

Joint Explanatory Statement In Support
of the
Offer of Settlement,
Puget Sound Energy, Inc.,
Baker River Hydroelectric Project
(FERC Project No. 2150)

A. INTRODUCTION

Pursuant to Rule 602 of the Rules of Practice and Procedure of the Federal
Energy Regulatory Commission (the "Commission") (18 C.F.R. § 385.602) and in
conjunction with its submission of the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement, dated November 30, 2004 ("Settlement”), the
Parties jointly provide this Joint Explanatory Statement ("Statement"). This
Statement presents an overview and explanation of the Settlement reached by Puget
Sound Energy, Inc. ("PSE") and all participants in the licensing proceeding.

The Parties respectfully request that the Commission approve the Settlement
and incorporate without modification the Proposed License Articles set forth in
Appendix A of the Settlement as license articles in a new license for the Baker River
Hydroelectric Project, FERC No. 2150 ("Baker Project" or "the Project”).

B. BACKGROUND

On April 30, 2004, PSE filed an Application for a New License with FERC for
its Baker Project. In May of 2004, PSE and a supermajority' of the participants in the
Baker Project's approved Alternative Licensing Process ("Baker ALP") reached an
Understanding of Conceptual Agreement ("UCA") relating to issues pending in the
relicensing. Subsequently, Baker ALP participants engaged in a negotiated settlement
process to achieve a balance of competing resource and other public interests in the
Baker Project relicensing. This process produced a consensus of all active, interested
participants in the Baker ALP on protection, mitigation and enhancement measures
(captured in the Proposed License Articles) for the Project that address aquatic
resources, terrestrial resources, cultural resources, recreation and aesthetic resources,
flood control storage, and hydropower generation, as required by Sections 4(e), 10(a),
10(j), and 18 of the Federal Power Act. The Parties submit that the Settlement is fair

I At the time of the UCA, Skagit County was the only active participant in the Baker ALP
that had not been part of the consensus. However, the Settlement represents the consensus of all
active participants in the Baker ALP, including Skagit County.

11/30/04
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and reasonable and in the public interest within the meaning of Rule 602, 18 C.F.R. §
385.602(g)(3). The settling parties include federal and state resource agencies, Indian
tribes, national and local non-governmental organizations, municipalities and other
governmental subdivisions of the state, and an individual citizen.

The Parties intend that the Settlement supersede any inconsistent prior filings
by the Parties in this proceeding, including previous comments, recommendations,
terms, conditions, or prescriptions filed by the Parties. The Parties may file revised
comments, recommendations, terms, conditions, and/or prescriptions consistent with
the Settlement.

This Statement provides a framework for understanding the outcome of the
Baker ALP, which is detailed in the Settlement. Nothing in this Statement is intended
to modify the terms of the Settlement. Any conflict between the language in the
Settlement and this Statement should be resolved in favor of the Settlement. This
Statement should not be used to interpret Settiement terms. The Settiement should be
read and evaluated as a stand-alone proposal that supersedes the proposals in PSE's
Application for a New License.

C. SETTLEMENT PROCESS COMPLETION

Since relicensing discussions began in the Spring of 2000, PSE has coordinated
a collaborative process (the Baker ALP), which was approved by FERC in 2001, with
the hope of achieving a collaborative, consensus-based settiement for the relicensing
of the Project, as outlined in PSE's April 28, 2004 letter to the Commission submitted
with its application, For more than four years, the participants of the ALP have
invested significant time and resources actively participating in negotiations regarding
the relicensing of the Project. Since the Application was submitted, resource working
groups, the Baker Legal Working Group, and the Baker Policy Team continued to
meet and, through collaborative efforts of all of the parties, have been able to arrive at
a final comprehensive settlement agreement. All settling parties worked diligently to
meet the agreed November 30, 2004 deadline for submission of this Settlement to
FERC, having to balance a number of competing demands. In particular, since June
2004, the parties have attended over 30 days of full-day work sessions to achieve the
goal of submitting a comprehensive settlement agreement. The Settlement includes
provisions to implement its terms, addresses how the settling parties will play an
ongoing oversight role in PSE's license implementation, and provides a framework for
facilitating ongoing communication and collaboration among all of the parties.

D. THE SETTLEMENT

The Settiement is comprised of two parts: the general provisions contained in
the body of the agreement, and the appendices.

2. 1113004
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1. General Provisions.

The body of the Settlement contains: a list of all of the parties; a set of defined
terms; an implementation section relating to various pre- and post-license issuance
issues; a decision-making and dispute resolution section relating to the parties’
commitment to work together to resolve any future disputes; a section defining
remedies available to the parties if the new license is inconsistent with the settlement;
ongoing access to administrative and judicial remedies and license enforcement, and
party withdrawal provisions; and, finally, a general conditions and limitations section
that sets forth parties' ongoing legal obligations, reservations of authority, reserved
rights, and other general provisions.

2, Appendices.

There are two appendices, the first pertaining to all parties and the second
containing an agreement that includes only PSE and Skagit County.

Appendix A contains a comprehensive set of Proposed License Articles that
the parties intend FERC to adopt without modification. Section 2.4 of the Settlement
acknowledges that it will not be inconsistent with the Settlement (a defined term in
the Settlement) for FERC to include license articles in the L-Form (as defined by 18
C.F.R. § 2.9) or to include reservations of authority. The Proposed Articles include:
Articles 101-110, 401, 505, and 602, which address, generally, aquatic species, water
quality, flood control and other reservoir management issues; Articie 201 addresses
cultural resource issues; Articles 301-318 address recreational and aesthetic resource
issues; Articles 501-517 address terrestrial species and habitat issues; and Articles
601-603 address license implementation issues. A slightly more detailed justification
statement for each article is attached as an appendix to this Statement. The parties
reserve the right to file additional, prepared supplemental details consistent with the
settlement as deemed necessary or appropriate following submission of the
Settlement.

Appendix B contains a two-party agreement between PSE and Skagit County
relating to cooperation and support efforts for additional flood control measures.

E. ANALYSIS SUPPORTING SETTLEMENT

This Settlement relies on various documents, studies, and analyses developed
during the Baker ALP, including, but not limited to, the Preliminary Draft
Environmental Assessment ("PDEA") issued April 30, 2004 for the Project (FERC
Accession Nos. 20031003-0208, 20031003-0211, 20031003-0212, 20031003-0214),
and any documents filed with respect to the application for the new license for the
Project. Studies that were prepared since the submission of the PDEA that were

-3- 11/30/04
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relied on, in whole or in part (and will be referred to or referenced in the revised
PDEA due January 30, 2005) include:

'

sars |
Study# Title

i

RS 1Aesthetic / Visual Resources Study - - . '
h{‘) Electronic Monitorit:g )

Iill 1/15 Rccrcmion. Capqcil);-_zirﬁ_Suitalvlilil)' Analy;ig_(Rl l)an“d Recrcati(-)n_fl'rail Ana]ysi-s“(Rl 5) -
R12 Di_spcrscd Sitz_:_lnvcmory StugiL L “
R13 .'Rccreation Visitor STm'ey Swudy ) o S !
ILEI_é .Rccreation Nﬁé—/\nalygs - ) S R

Study # | Title
A02 LB River Habitat Mapping
A0S Water Quality Sampling

A09a Skagit River Flow and Habitat Assessment

AD% Salmonid Redd Selection and Maintenance in the Middle Skagit River in Responsc to River
Fluctuations

AQ9c Distribution, Timing and Depth of Salmonid Redds

A09d Distribution and Timing of Juvenile Salmonids
AlS UB Delia Scour

Alb Lower Baker River Alluvial Fan Assessment
A24 Hydrologic and Geomorphic Analysis

A2S Unnatural Predation

R-A37 Without Project Alternative (evaluation of Aquatic & Riparian Habitat)

R-A38 | Bull Trout Population Assessment & Risk Analysis (partially complete)

The parties to the Settlement concur that the record developed to date in this
proceeding, as well as the additional analyses listed above, supports the Proposed
l.icense Articles contained in the Settlement. Each Proposed Liccnse Article was
based upon a thorough review of the technical data available or produced as a part of
the Baker AL.P. The record prepared and filed to date provides a compelling basis on
which to approve the Settiement and incorporatc the Proposed License Articles in a
new license for the Baker Project. By using the Cominission's alternative licensing
procedurcs, all interested parties had the opportunity to participate in the development
of the record, development in the studies that were performed, and cooperative
scoping for environmental review and preparation of the PDEA. PSE established a

-4- 1A
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publicly accessible website for the Baker Project that posted all available and non-
confidential information and studies. In addition to the meetings of the technical
working groups, public meetings and all-participant meetings were conducted to keep
all interested partics informed throughout the collaborative process. The success of
the collaborative process was due in large part to the shared technical knowledge and
open communication among all interested parties that allowed for the parties to reach
solutions based on sound science.

-5- 113004
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Explanatory Statement Appendix
Proposed Article Justification Statements
Aquatics Articles
a. Article 101 — Fish Propagation

Rationale for Action: The fish propagation and enhancement programs and
facilities section is a firm commitment to equitably address compensation for
continuing impacts of the Project on salmonid species.

These measures are in accord with three general principles:
e Proven low impact methods.
e Successful and efficient supplementation methods.
e Sufficicnt magnitude to support the need.

These measures are based on the proposition that these programs and facilities
shall provide the number of outmigrants necessary to support the subbasin fishery
resource. The supplementation programs in aggregate with the Habitat Enhancement,
Restoration and Conservation (HERC) Fund are designed to address Project effects
going forward.

b. Article 102 — Aquatics Reporting

Rationale for Action:

This article requires comprehensive reporting of all measures pertaining to
aquatic species.

c. Article 103 — Upstream Fish Passage Implementation
Plan

Rationale for Action: The Project interrupts connectivity of migrating fish
specics to upstream locations. The Project, therefore, needs to provide means of
access to migrating fish for connectivity. To address this issue, a Fish Passage
Technical Working Group (FPTWG). composed of experts in the field of fish passage
from federal and state fisheries agencies and private companies, was convened 10
evaluate any concept potentially available to pass fish, including volitional and
assisted facilities and programs. Afier careful. deliberate, and extensive review of a
wide range of volitional and assisted passage options, documented by a number of

-6- L1004
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Technical Memoranda. the FPTWG agreed on a proposed facility concept for Lower
Baker for upstream migration utilizing a trap and haul concept similar to existing
programs but requiring substantial modification to existing facilities including sorting
capability. The proposal satisfied the interests of the parties and, while not final in
design, is sufficiently detailed to constitute resolution of the issue of access above the
Project.

d. Article 104 - Connectivity Between Lake Shannon and
Baker Lake

Rationale for Action: The Project interrupts connectivity of aquatic species
within the Baker system and isolates streams tributary to Lake Shannon reservoir and
the lower Baker River and the Skagit River. The Project, therefore, needs to provide a
means of access to fish for connectivity. The FPTWG, composed of experts in the
field of fish passage, extensively reviewed a wide range of volitional and assisted
passage options. The trap and haul option selected for upstream migration bypasses
lake Shannon and, therefore, may isolate species desiring to migrate upstream past
the Upper Baker Development or into Lake Shannon. The FPTWG sought to address
the need of connectivity associated with populations isolated by Upper Baker Dam
between Baker Lake and Lake Shannon. The FPTWG made provision for
investigation of facilities and/or programs for other species’ population connectivity
needs within the basin.

Fcosystem need for connectivity between populations segregated for many
years may bc important. Connectivity to co-mingle these populations can be achieved
in a variety of ways apart from passage facilities per s¢. Therefore, the proposal for
sequential development of programs and/or facilities constitutes a reasonable and
prudent approach.

e. Article 105 — Downstream Fish Passage
Implementation Plan

Rationale for Action: The Project interrupts connectivity of migrating fish
species to downstream locations. The Project, therefore, needs to provide a safe and
efficient means of egress to migrating fish for connectivity. The floating surface
collector was selected as the downstrcam fish passage facility after extensive review
of a wide range of volitional and assisted options by the FPTWG, composed of
experts in the field of fish passage.

Recent migratory investigations indicate that existing attraction barge facilitics
at Upper Baker are an effective means to address fish passage. However, the existing
technology is over S0 years old. and major advances in understanding and technical
capability have been developed in the ensuing vears. Moreover, conventional passage

-7- IRITR
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technology, well suited for rivers with flowing water, is not readily applicable to
fluctuating deepwater reservoirs. It is unknown whether conventional passage
technology would work successfully in a deep reservoir with fluctuating levels and
intermittent operation, or if it would work better than existing technology.

improvements in the technology are clearly available to address many if not
most of the dissuasive features of the existing fish passage facilities. It is appropriate,
thercfore, to build on the solid foundation of existing knowledge and successful
technology combined with the potential benefits of prototype facility investigation to
develop passage technology appropriate for decp rescrvoir migration patterns and
consistent with other resource uses. Therefore, the proposal for sequential
development of programs and/or facilities constitutes a reasonable and prudent

approach.
f. Article 106 — Flow Implementation

Rationale for Action: The Baker Project has the ability to control most flows
originating from the Baker basin, except when the Baker River exceeds the storage
capacity of the Project or when the project is under the direct control of the Army
Corps of Engineers for flood control operations. Operation of the Project under the
proposed license will alter flow in the lower Baker River and the Skagit River
downstream of the Project. The proposed action modifies the timing and duration of
most hydraulic and hydrologic relationships downstream of Lower Baker Dam. Flow
alterations affect physical habitat and food production for all aquatic species.

Rapid reductions in streamflow (downramping) downstream of hydropower
dams have been documented to cause direct and indirect mortality to juvenile fish.
Downramping regulation and minimization of flow fluctuation amplitude significantly
reduce the resultant mortality and loss to the public fishery resource.

Amplitude is a significant factor correlated with fish and redd stranding during
downramps, independent of downramping rate restrictions. Large amplitude flow
fluctuations cause massive reductions in stream channel wetted perimeter that move
suitable habitat a large horizontal distance, leaving both juvenile and adult fish
stranded in potholes and side channels that subsequently drain.

The flow regime established in this article addresses the concerns for
protection of habitat and aquatic species in relation to the capacity of the Baker
Project to influence such conditions in the Skagit River. The additional gencration
capacity will permit the Project to achieve the Washington state downramping
guidelines. The modeling efforts using Hydrops (a model developed specifically for
the Baker Project) allowed the development of an instream flow regime below the
Project that provides for adequate fish protection and economical Project operations.

-8- 11300
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g. Article 107 — Flood Storage

Rationale for Action: Skagit County desires to increase the secured capacity
flood storage emanating from the Baker Project. This article authorizes enhanced
flood control measures to reduce the risk of flooding for the general welfare. public
health and safety of the citizens of Skagit County and generally in the Project area.
The amount of increased flood storage is designed to assist in achicving the County’s
goal for flood control in the Skagit River system.

h. Article 108 - Gravel

Rationale for Action: The downstrcam movement of most sediment, including
all bedload (cobble and gravel), is blocked by the Baker Project. At present only a
portion of the Baker River's suspended sediment load passes the Project. This action
will periodically assess conditions of sediment supply in the Skagit River combined
with a commitment to implement gravel augmentation when and if the need for such
an action is identified.

i. Article 109 - Large Woody Debris

Rationale for Action: Most downstream movement of large woody debris
(LWD) is blocked by the Project. Upstream of the Project, LWD does not flow
downstream cxcept during flooding events.

The development and implementation of the [.arge Woody Debris
Management Plan would provide for collection of wood from the Baker system, and
for utilization both within the Project area and for transport around the Project,
downstream to locations in the Skagit system. The amount and size of wood that
could be collected and transported around the Project was determined by an
assessment of wood currently in or available to the Baker Project arca. LWD
collected annually at the Project would be used to benefit aquatic and riparian
ccosystems, with associated terrestrial benefits. in the Baker and Skagit River
watersheds.

j- Article 110 — Shoreline Erosion

Rationale for Action: Shoreline erosion occurs naturaily in lakes and rivers as
waves and flow dislodge material on the bed and banks. This action may be
exacerbated by periodic inundation and drawdown of a power reservoir. This
measure has been proposed to address key points of erosion on the shoreline that may
endanger infrastructure. recreation sites, important cultural/historical sites,
aesthetic/ecological sites (terrestrial, aquatic. water resources) or other
cnvironmentally sensitive areas during the term of the license.

-9- 113004
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2. Cultural Resources Article
a. Article 201 - Programmatic Agreement

Rationale for Action: The Historic Properties Management Plan (HHPMP)
outlines cultural resources programs and measures for compliance with FERC
regulations and other federal and state law, including the National Historic
Preservation Act (NHPA), the Archaeological Resources Protection Act, the Native
American Graves Protection and Repatriation Act, and the American Indian Religious
Freedom Act. The HPMP describes how PSE will carry out its NHPA Section 106
responsibilities for the Project, including the review and consultation process to avoid,
minimize, or mitigate the potential adverse cffects to historic properties from Project
undertakings.

3. Recreation Articles
a. Article 301 — Recreation Management Report

Rationale for Action: This article requires comprehensive reporting of all
measures pertaining to recreational activities that are implemented by the licensec
during the term of the license.

b. Article 302 - Aesthetics Management

Rationale for Action: FERC regulations require that a licensc application for
an existing project address protection of recreational and scenic values of the project
and identify measures proposed to ensure that the project blends, to the extent
possible, with the surrounding environment. The Aesthetics Management Plan
(AMP) 10 be developed under this article would coordinate landscaping, oversce
painting of equipment, enhance views of the reservoir, and improve facilities to
reduce visual effects of the Project.

c. Article 303 - Baker Lake Resort Redevelopment Plan

Rationale for Action: The location of the Baker Lake Resort represents a
desirable setting for a campground on Baker Lake. Due to the short water-related
peak recreation season in western Washington, the resort is not a viable business
under its current operation. Redeveloping this site to a development level #3 USES
campground would retain overnight recreation activities while better addressing
scasonal lakefront campground demand.

-10- 1130 04



Unofficial FERC-Generated PDF of 20041201-0207 Received by FERC OSEC 11/30/2004 in Docket#: P-2150-000

d. Article 304 — Baker Reservoir Recreation Water Safety
Plan

Rationale for Action: Compliance with FERC regulations requires licensees 10
consider and address safetv issucs related to project facilities and operations. Baker
Lake and Lake Shannon are Project features that attract recreational enthusiasts. A
water safcty management program oriented toward increasing awareness of potential
hazards, delineating designated swimming areas, and providing water safety
information displays could decrease recreational accidents on the lakes.

e. Article 305 — Lower Baker Developed Recreation

Rationale for Action: 1.ake Shannon is a FERC-licensed hydroelectric project
reservoir. Recreational activity on the reservoir and the immediate surrounding areas
is currently available, although most public access is only across private land, and is
somewhat constrained by topographical and geologic features of the surrounding
environment. Current recreational access does not provide for boat access to support
additional recreational activities. FERC requires licensees to provide for reasonable
public access to project reservoirs for recreational purposes. Proposed Article 305
seeks to provide legal access to Lake Shannon and provide for a more manageable
level of recreational facilities, including the development of a small boat access site,
1o sustain the varied recreational activities that occur on or near the reservoir.

f. Article 306 — Upper Baker Visitor Information
Services Funding

Rationale for Action:  Effective visitor information services are an important
and necessary component of a successful recreation management program, which is
provided through this article.

Visitor feedback through relicensing survey studies indicates a desire for
increased information about recreational opportunities, safety/regulatory information
and services provided in the Baker Lake area. An effective summer visitor
information services program will be provided through off-site orientation, on-site
staffing support during peak use periods, and development of a small visitor
information facility as recreationists enter thc upper Baker basin.

g. Article 307 — Upper Baker Visitor Interpretative
Services Funding

Rationale for Action: Visitor feedback through a visitor survey study also
indicated a desire for more and/or better interpretive opportunities in the Project arca.
Broader based surveys and agency recreation plans typically identify growing
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participation and interest in interpretive programs. Effective interpretation of local
resources and history, including use of National Forest System land for hydroclectric
power production, is an important and nccessary component of an integrated
recreation management program that provides a full range of services to visitors,
which is provided through this article.

h. Article 308 - Dispersed Recreation Management
Funding

Rationale for Action: Baker Lake is a Project feature that provides an
attraction and opportunity for a variety of recreational activities. Dispersed camping
along the reservoir and in the surrounding areas is currently available on lands where
the management regime permits this practice. Dispersed camping is a recreation
opportunity that is valued by a segment of the user public. Current dispersed
recreation practices can result in undesirable health, safety and aesthetic conditions
for the users as well as damage to natural resources. This measure presents an
opportunity for improving the quality of recreational experiences associated with
these sites and providing improved protection for visitors and resources.

i. Article 309 — Bayview Campground Rehabilitation
Funding

Rationale for Action: Baker Lake is a Project feature that attracts recreational
interest and activity. Bayview Campground is adjacent to Baker Lake and was
originally planned for development as a large-capacity campground to make use of
the recreational opportunities available on this Project feature. Redevelopment of the
campground will supplement the existing developed recreation capacity and
contribute to meeting expected future demand.

i Article 310 — Upper Baker Trail and Trailhead
Construction Funding

Rationale for Action: Baker Lake is a Project feature that attracts both day use
and overnight visitors to the area. Trail systems associated with developed sites on
this feature provide a limited range of opportunities for trail-based recreation. The
opportunity for developed site users to take short walks or hikes without driving to
other locations would be a desirable improvement. The addition of non-motorized
multi-use trails will not only add to the current trail capacity in the basin, but also
serve currently unserved or under-served user groups.
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k. Article 311 — Lower Baker Trail Construction

Rationale for Action: Lake Shannon is a Project feature that attracts visitors 10
the Project area. Other Project features in the vicinity, including fish handling
facilities and the Lower Baker Dam, are also public attractions. The construction of a
multiuse trail in this area would add to the recreational opportunities in the vicinity of
the Lower Baker Development, and provide a low-elevation, early season, recreation
opportunity.

8 Article 312 — Developed Recreation Monitoring and
Funding

Rationale for Action: Baker Lake is a Project feature that attracts recreational
interest and activity. In the future, demand for camping is expected to exceed the
capacity of existing campgrounds at Baker Lake. Development of additional
overnight capacity in the Project area will supplement the existing supply and help
accommodate expected future demand.

m.  Article 313 — Upper Baker Developed Recreation
Maintenance Funding

Rationale for Action: Baker Lake is a Project feature that attracts recreational
interest and activity. Horseshoe Cove, Shannon Creek, Panorama Point, and Maple
Grove campgrounds are located on the lake and were developed to make use of the
recreational opportunities created by this Project feature. Bayview Campground and
the Baker Lake Resort may achieve a similar level of development at some future
time. Funding to absorb a portion of the operational expenses incurred at these sites 1s
an appropriate means of addressing management costs resulting from meeting
recreational demand associated with the Project.

n. Article 314 — Upper Baker Trail and Trailhead
Maintenance Funding

Rationale for Action: Baker Lake is a Project feature that attracts day and
overnight recrcational enthusiasts. Many of these users engage in multiple activities
during their visits to the area. A certain percentage of current and future trail use,
which appears to vary among the different trails in the upper basin, is attributed to this
user group. Funding for trail and trailhead maintenance is an appropriate means of
addressing the needs of the trail users.
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0. Article 315 — Lower Baker Trail Maintenance

Rationale for Action: Maintenance activitics to trail section(s) created as part
of proposed Article 311 are provided to ensure the functionality of any trail section(s)
constructed for the term of the license.

p. Article 316 — USDA-FS Forest Road Maintenance
Funding

Rationale for Action: The continued presence of thec Baker Lake represents an
appealing destination for recreationalists. This presents a need to provide access for
land and water-based activities at developed facilities and appropriate dispersed arcas
for current and potential uscrs through the term of the license. Additionally. Project
personnel utilize these roads to carry out their operations and maintenance
responsibilities.

q. Article 317 — Access to Baker Lake

Rationale for Action: Since the construction of the Upper Baker Dam, public
access to the east side of Baker Lake has been available across the top of the dam.
This article allows for this use to continue through the term of the new license.

r. Article 318 - Law Enforcement

Rationale for Action: Baker Lake is a Project feature that attracts substantial
numbers of recreational users. The northern reaches of the Baker River basin that hie
within Whatcom County are physically isolated from the County as a whole.
Consequently, maintaining an adequate law enforcement presence and rapid
emergency responsc in the Baker River basin is essential to public safety and the
maintenance of an acceptable social environment for recreational visitors.

4. Water Quality Article
a. Article 401 — Water Quality

Rationale for Action: The Project is required to comply with applicable water
quality standards required by the Clean Water Act (CWA) in accordance with the
water quality certification (WQC) to be issued by Washington State Department of
Ecology (Ecology) under section 401 of the CWA. This article confirms this
compliance, describes certain numeric parameters considered as of the date of
settlement, and addresscs certain plan requirements.
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5. Terrestrial Articles
a. Article 501 - Terrestrial Resource Management Plan

Rationale for Action: This article would incorporate the planning,
monitoring and reporting aspects of most other terrestrial resource articles into a
single reporting document for clarity and consistency. The plan would develop
objectives and establish habitat needs to guide management on Project wildlife
habitat lands through the term of the next license.

b. Article 502 - Forest Habitat

Rationale for Action: The objective of this action is to protect and enhance
deciduous forest habitats of the types and amounts that could develop within the
arcas now occupied by the Project reservoirs if the Project were not relicensed. This
action is intended to provide a habitat type that is in short supply (deciduous forest),
in the Baker basin. and elsewhere throughout the Puget Sound lowlands and valleys.
Management to protect or enhance this habitat type would be expected to benefit a
number of plant and animal species that are restricted and/or unique to these habitats
at low clevation. The Orcgon/Washington Bird Conservation Plan identifies
deciduous riparian habitats as a conservation priority in the Puget Sound lowlands
and valleys. Five of seven birds are identified as focal species for deciduous
riparian habitats in the Puget Sound lowlands and valleys that are affected by the
Baker Project. Two of these, willow flycatcher and Swainson’s thrush, are priority
species for the physiographic area. Additional benefits to these species would be
accomplished by Article 503.

C. Article 503 - Elk Habitat

Rationale for Action: The Nooksack Flk Herd is an important resource
associated with the Project arca. The Project has been managed to provide
recreational, aesthetic and spiritual opportunities 1o the public and Indian tribes.
The size of the herd has decreased considerably over the past 15 years, and the
reason(s) for the decline are the subjcct of a number of studies. Foraging habitat 1s a
limiting factor for the herd. The recent dramatic decline of commercial timber
harvest on most lands within the range of the herd has decreased the amount of
carly-seral forest, which is an important source of forage for elk in western
Washington. While non-federal lands in the range continue to be clear-cut
harvested at regular intervals, the use of herbicides and other practices to achieve
rapid forest crown cover result in these areas providing limited forage.

The Project has the potential to affect elk in two ways. First, the Project
occupies Jand that might otherwise provide potential habitat for elk if the Project
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were not relicensed. Second, human activity associated with the Project can disturb
elk and displace them (temporarily or permanently) from otherwise suitable habitats
surrounding the Project. This proposed action addresses both potential effects of the
Project by ensuring a stable source of foraging habitat. Habitat and funding targets
were determined by calculating the amounts of habitat that could become available
in the Project arca if the new licensc were not issued.

The spatial distribution of elk foraging habitat is also important. If land
acquisition was limited to onsite habitat, there would be two large blocks where the
reservoirs now exist. In order to use these habitats, elk would have to concentrate in
those areas. a behavior they normally exhibit only during the fall and winter.
Consequently, local elk would not be able to make optimal usc of the habitat during
the spring and summer. Hiding cover (dense brush and/or trees taller than elk)
would also be limited due to the large sizes of forage patches, so portions of the
patches would go unused cven during the fall and winter. This action item will
allow for foraging habitat to be located throughout the Baker River and Nooksack
River basins, in locations and patch sizes designed for optimal utilization by clk.

Ensuring the availability of elk forage over the term of the new license will
make a significant contribution to the long-term sustainability of the herd. This
action will contribute significantly to the long-term maintenance of the Nooksack
Elk Herd by ensuring a stable source of foraging habitat.

d. Article 504 - Wetland Habitat

Rationale for Action: Surveys of potentially suitable amphibian breeding
habitat in the spring of 2002 found that a significant amount of amphibian
reproduction occurs within the drawdown zone of both reservoirs. Changing water
levels can have significant impacts on amphibian reproduction, eliminating
substantial portions of the annual reproduction effort. During the reservoir
drawdown, isolated ponds within the drawdown zone provide attractive
reproductive habitat for a wide variety of amphibians. Lack of suitable habitat in
the Project vicinity may encourage significant migrations to the reservoirs and these
isolated ponds.

Habitat and funding targets were determined by calculating the amounts of
habitat that could become available in the Project area if the new license were not
issued. The area of potential wetlands in both Project reservoirs under a no future
flood control scenario was averaged over a 50-year analysis period. The wetlands
within the reservoirs are present, but have reduced value due to seasonal inundation.
This article provides wetland habitat for wetland-and riparian-dependent species.
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e. Article 505 — Aquatic Riparian Habitat Protection,
Restoration and Enhancement Plan

Rationale for Action: Due to fluctuations of the reservoirs, functional riparian
habitat near the Project is present only at the upper end of Baker Lake and along the
lower Baker River below Lake Shannon. There is a shortage of this critical habitat
type that benefits listed anadromous and terrestrial species, as well as other aquatic
and terrestrial species within the watershed. The only other riparian habitat is
primarily associated with tributary streams, which in most cases are small, with a
steep gradient and a rather poorly developed riparian zone.

Although wetland and riparian habitat combined account for only a small
percent of the total arca, a disproportionately large number of common and special
status species occur in these communities. Avian species are observed in riparian,
wetland, and shoreline areas far more than in any other habitat type represented in
the Project area.

An Aquatic Riparian Habitat Protection, Restoration and Enhancement Plan
(ARP) will be developed to identify actions to protect and enhance low-elevation
bottomland ecosystems in the Skagit River basin, which includes the Baker River
sub-basin. that have habitats similar to those which might be available if a license
were not issued to the Project. This measure will allow for the acquisition of
important riparian habitat in or near the Baker basin to improve and enhance that
habitat to meet basin objectives for fish and wildlife resources.

f. Article 506 - Osprey Nest Structures

Rationale for Action: Lake Shannon supports a relatively stable population of
osprey that rely on artificial nesting platforms due to the limited availability of
natural nest structures. The persistence of the osprey population at Lake Shannon
will depend, at least in the short term, on the presence of natural or man-made
structures. Currently, PSE maintains nine man-made nesting structures on Lake
Shannon, with several of them being used annually. Measures required in this
articie will maintain this program. There are also three natural osprey nests on Lake
Shannon. but rarely are they all used in any given year. A limited number of
additional natural structures are suitable for osprey nesting at this time along the
reservoir. Many trees are tall enough, but lack dead or broken tops suitable for nest
construction. and there are few suitable snags. Maintaining 10 man-made nest
platforms for the license period will allow for adequate nesting opportunities while
natural nest trees and snags develop. Modifying an additional 10 trecs will begin
the process of osprey eventually switching from relying on artificial platforms to
using natural nest platforms.
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g Article 507 - Loon Floating Nest Platforms

Rationale for Action: Common loons are present on the Project reservoirs
throughout the year, but they have never been observed nesting. Explanations for
the absence of loon nesting include the lack of suitable nest sites along the reservoir
shorelines due to reservoir fluctuations, and the high levels of human activity on the
reservoirs during the nesting season. Common loons elsewhere in North America
have been prevented from nesting by fluctuations in lake watcr levels and human
disturbance. Floating platforms have been used successfully to provide stable,
secure nest sites. The common loon is a Washington State Sensitive Species. If this
measure is successful, it could increase the small population of breeding pairs in
western Washington.

h. Article 508 - Noxious Weeds

Rationale for Action: Noxious weeds have negative effects on native plant and
animal communities. Local, state and federal policies require the control of noxious
weeds. The Project area has been invaded by a number of noxious weeds. For at
least some of these weeds, the Project is a contributing factor to their presence and
spread in the Baker River basin. The effective implementation of noxious weed
control plans for the Project area would reduce or avoid negative impacts to native
communities, and would be consistent with regional noxious weed control policies.

i Article 509 - Plants of Special Status

Rationale for Action: State and federal laws and policies require the protection
of plants with special status due to their scarcity and/or susceptibility to human
disturbance. The Project area has the potential to support a number of species of
special status. Much of the existing Project area has been surveyed for those species
and a small number of occurrences were documented. Specific management plans
will be developed for these locations, in accordance with state and federal
guidelines. Areas of potential new Project activities (c.g., recreation developments,
new generation facilities) will be surveyed and may require means and measures to
address these species. This article will help ensure compliance with laws and
policies governing plants of special status over the term of the new license.

i Article 510 - Carex flava

Rationale for Action: State and federal laws and policies rcquire the protection
of plants with special status due to their scarcity and/or susceptibility to human
disturbance. The Project area supports the only known Carex flava population in
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the Baker River basin. FExtensive research on the impacts of reed canarygrass has
documented that competition between Carex flava and reed canarygrass is
occurring, and is considercd the principal threat to maintaining the viability of
Carex flava in the Project area. However, whilc control of these invasive species 1s
important, it is generally considered experimental for large-scale implementation.
Development and implementation of a management plan is proposed for the
protection of this species by addressing this threat and providing for monitoring and
evaluation of the species in the area to ensure the viability of these populations.

k. Article 511 - Decaying and Legacy Wood

Rationale for Action: The Baker River basin supports at least eight species of
primary cavity nesters, 28 species of secondary cavity nesters, 48 species that breed,
travel, rest and/or forage on logs, and 41 species that nest and/or forage primarily on
large live trees. Commercial forestry, agriculture and development, including the
Project, in and around the Baker basin have substantially reduced the availability of
these habitat features on the landscape. This article provides decaying wood (snags
and logs) and legacy wood (residual large live trees, snags and logs), which support
habitat elements that are important to many species, and essential to some.

L Article 512 - Bald Eagle Night Roost Surveys

Rationale for Action: The goal of this action is to identify bald eagle
communal winter night roosts in the vicinity of the Baker Project area and in the
Baker River watershed. PSE will provide those data to the appropriate landowners
and regulatory agencies to assist in the protection of those sites.

m.  Article 513 - Bald Eagle Management Plans

Rationale for Action: The bald eagle is listed as a threatened species in
Washington by both the USFWS and WDFW. Current state and federal
management plans often do not address all the habitat needs of the species.
Additional habitat protection for nesting and roosting bald eagles provided by this
action will have positive effects on the population of bald eagles in the Baker River
watershed.

n. Article 514 - Use of Habitat Evaluation Procedures

Rationale for Action: Monitoring the implementation of the license is
necessary to determine whether the goals and objectives of the individual articles
are met, through periodic assessments of habitat quantity and quality, using Habitat
Evaluation Procedures. or another appropriate methodology selected in consultation
with the Terrestrial Resources Implementation Group (TRIG). Monitoring is
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intended to assist resource managers in determining the current conditions of lands
acquired to assess site management needs and the success of management activities
over the term of the license.

0. Article 515 — Late Seral Forest Growth

Rationale for Action: Portions of Baker Lake reservoir are bordered by late-
seral coniferous forest that is nesting habitat for the northern spotted owl and the
marbled murrelet. The habitat edge created at the interface of the reservoir and the
late-seral forest may increase the risk of predation by great horned owls (Bubo
virginianus), goshawks (Accipiter gentillis) and Corvids (ravens, crows and jays).
This action is intended to compensate for any such edge cffects by reducing similar
edges between late-seral forest and young forest, and to accelerate late-seral stage
forest growth, in select areas that were clear-cut harvested and planted by the USFS
in the late twentieth century.

p. Article 516 - Mountain Goats

Rationale for Action: The mountain goat population in the Baker River
watershed is depressed, and reductions in the value of summer habitat has been
proposed as a contributing factor. Based on local studies of mountain goat reactions
to hikers, the value of summer habitat (subalpine shrubs and grasses) has decreased
because goats are using portions of the habitat less than they would otherwisc due to
the presence of hikers. Bascd on studies conducted during relicensing, mountain
goat summer range in the Baker River watershed is being impacted. The
enhancement program would provide additional summer forage habitat away from
established hiking trails and areas of heavy off-trail use by humans.

q. Article 517 — Grizzly Bear Road Management

Rationale for Action: The Baker Project area is within the North Cascades
Grizzly Bear Recovery Area. The Baker Bear Management Unit ("BMU") currently
has reduced spring and carly summer habitat valuc due to high levels of human
activity in the basin and a reduced area of spring and early summer forage along the
Baker River that is occupied by the Project.

Because grizzly bear use habitats within 1/3 mile of roads is 47% as much as
habitats unaffected by roads, the value of habitats within 2 mile of roads can be
improved by eliminating motorized use. This article will provide resources to
address improving spring and summer habitat needs by closing roads near important
habitats in the Baker BMU.
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6. Shared Resource (BRCC, Funding, and ADM) Articles
a. Article 601 — Baker River Coordinating Committee

Rationale for Action: The Baker River Coordination Committee ("BRCC")
establishes a means of ongoing communication for Settlement implementation,
oversight of license implementation by the Settlement signatories and their designated
representatives, and a decision-making framework for issues that arise during license
implementation.

The BRCC will improve protection of ccological, cultural, and recreation
resources by ensuring there is a high level of communication and coordination among
parties to the agreement and PSE to implement the comprehensive protection,
mitigation and enhancement measures provided for in the Settlement.

Implementation of the BRCC will likewise ensure that the collaborative processes and
relationships devecloped during the settlement process will be maintained and
continued during implementation of the requirements of the new Project license.

b. Article 602 — Required Funding

Rationale for Action: The funding article specifies many of the funding
accountability provisions for PSE to meet during the term of the license, establishes
the Baker Project funds, and describes how certain funding obligations are to be met.

The Baker Project funds are intended to offset existing or unforseen impacts on
fish, wildlife. and cultural resources not otherwise addressed in other license articles
and 1o provide for additional recreation development in the event there are
unanticipated increases in recreation demand or development of new recreation uses
related to the Baker Project. The funds may also be used to implement alternative
strategies for resource protection, mitigation and enhancement identified under the
provisions of Article 603. Further purposes of the funds include, but are not limited
to:

e Increase anadromous fish populations and their habitat within the Baker
River and Skagit basins pursuant to applicable goals and objectives;

¢ Promote the objectives of the Northwest Forest Plan and other federal
mandates;

e Undertake actions for the enhancement, conservation, or restoration of
presently unidentified cultural resources: and
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e Encourage cfforts to promote or enhance partnership opportunitics,
collaborative relationships with stakeholders, and community benefits.

c. Article 603 — Adaptive Management

Rationale for Action: This article confirms the commitment of PSE to consider
alternative strategies for resource protection, mitigation and enhancement during the
term of the license.
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Settlement Agreement
Baker River Hydroelectric Project

Baker River Hydroelectric Project Relicensing ORIG,NAL
Comprehensive Settlement Agreement

This scttlement agreement (Scttlement) is entered by and among the Partics described 1n
Section 1 of this Settlcment as of November 30, 2004 (Effective Date).

RECITALS

WHEREAS Puget Sound Energy, Inc. (PSE) owns and opcrates the Baker River Hydroelectric
Project, FERC No. 2150, located in the State of Washington (the Project); and

WHEREAS the Project is comprised of the Upper Baker Development, which is located in
unincorporated Whatcom County, Washington and the Lower Baker Development, which is
located in the Town of Concrete and in Skagit County, Washington; and

WHERLEAS PSE engaged interested parties in a collaborative, alternative licensing process
approved by the Federal Energy Regulatory Commission prior to filing its license application
to relicense the Project, which is set to expire April 30, 2006; and

WHEREAS the parties to this Settlement have reached resolution of issucs related to the
relicensing of the Project, as described in this Settlement.

I PARTIES

Pursuant to 18 C F.R. § 385.602, the following parties enter this Scttiement: Puget Sound
Energy, Inc. (PSE); the United States Department of Agriculture, Forest Service (USDA-FS),
the United States Fish and Wildlife Service (USFWS); the National Park Service (NPS), the
National Oceanic and Atmospheric Administration, National Marine Fisheries Service
(NOAA Fisherics); the Upper Skagit Indian Tribe (USIT), the Sauk-Suiattle Indian Tribe
(SSIT); and the Swinomish Indian Tribal Community (SITC), the Washington State
Department of Ecology (Ecology); the Washington Department of Fish and Wildlife (WDFW);
the Washington Department of Natural Resources (WDNR); Skagit County (SC); the City of
Anacortes (Anacortes); the Town of Concrete (Concrete), the Public Utility District No. I of
Skagit County (Skagit PUD); the Interagency Committee for Outdoor Recreation (IAC); The
Nature Conservancy of Washington (TNC); the North Cascades Conservation Council
(NCCC); the North Cascades Institute (NCI}); the Rocky Mountain Elk Foundation (RMEF),
the Skagit Fisheries Enhancement Group (SFEG); the Washington Council of Trout Unlimited
(WA Trout); the Wildcat Steelhead Club (WSC); and Bob Helton. Each will be referred to
individually as a “Party” and collectively as the “Parties.” The Upper Skagit Indian Tribe, the
Swinomish Indian Tribal Community, and the Sauk-Suiattle Indian Tribe may be referred to as
“Tribe,” or, collectively as the “Tribes.”

Baker River Hydrocelectric Project -1-
Settlement Agreement
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Settlement Agreement
Baker River Hydroelectric Project

2 INTRODUCTION AND DEFINITIONS
2.1 Purpose and Scope

The Partics have entered into this Scttlement for the purpose of resolving issues in connection
with the issuance of a New License for the Project, as described in this Scitlement. This
Settlement is intended to cstablish PSE’s obligations for the protection, mitigation and
cnhancement of natural resources affected by the Project. It also specifies procedures to be
used among the Partics to ensure the implementation of those obligations consistent with this
Settlement, and with other legal and regulatory mandates, and to establish a framework for
future collaborative efforts among the Parties during the term of the New License. For these
purposes, the Parties agree that this Settlement is fair and reasonable and in the public interest
within the meaning of 18 C.F.R. § 385.602(g)(3). As part of thc Settlement, the Parties request
that FERC acccept and incorporate, without matcrial modification, as license articics in the New
Licensc all of the Proposed License Articles sct out in Appendix A.

2.2 Definitions
“Section 4(e)” means Section 4(e) of the Federal Power Act, 16 U.S.C. § 797(¢).
“Section 77 means Scction 7 of the Endangered Specics Act, 16 US.C. § 1536.
“Scction 10(j)" means Section 10()) of the Fedcral Power Act, 16 US.C. § 803(3).
“Section 10(a)” means Section 10(a) of the Federal Power Act, 16 U.S.C. § 803(a).
“Section 18" mcans Section 18 of the Federal Power Act, 16 U.S.C. § 811.

“401 Certification” means a Water Quality Certification issued by the State of Washington,
Department of Ecology, pursuant to authority under Scction 401 of thc Federal Water
Pollution Control Act, 33 U.S.C. § 1341.

“ACOE" means the United States Army Corps of Engincers.

“Consensus” means the lack of objection to a proposal, as defined in Proposed License
Article 601.

“Consistent with the Settlement” means not Inconsistent with the Settlement as dcfined in
Section 2.4,

“Consultation,” for purposes of this Settlement, means communication between PSE and other
Parties as defined in Proposed License Article 601.

“CWA” means the Clean Water Act, or the Federal Water Pollution Control Act, 33 U.S.C.
§§ 1251 to 1387.
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“CZMA"” means Coastal Zonc Management Act, 16 U.S.C. §§ 1451 to 1465.

“CZMA Consistency Determination™ means a Coastal Zone Management Consistency Act
Determination issucd by the State of Washington, Department of Ecology, pursuant to
authonty under the CZMA.

“Effective Date” means November 30, 2004,
“[.SA” means Endangered Species Act, 16 U.S.C. §§ 1531 to 1544,

“FERC” or “the Commission™ means the Federal Energy Regulatory Commission, defined in
16 U.S.C. § 2602.

"Fish Resource Parties™” means NOAA Fisheries, USFWS, WDFW, SSIT, SITC, and USIT.
"Fish Co-Managers” means WDFW, SSIT, SITC, and USIT.

“FPA™ means the Federal Power Act, 16 ULS.C. §§ 791a to 828c.

“Inconsistent with the Settlement™ is defined in Section 2.4.

“Joint Explanatory Statcment™ means the agreed separate explanatory statement required to be
filed with the offer of sctilement pursuant to 18 C.F.R. § 385.602(c).

“Mandatory Conditions™ means the 401 certification issued by Ecology, Scction 4(e)
conditions issucd by USDA-FS, and Section 18 fishway prescriptions issued by NOAA
Fishenes or USFWS.

“New Licensc” means the license issued by the Commission for the Baker River Hydroelectric
Project, FERC No. 2150, following the expiration of the current license on April 30, 2006.

“Notice” is defined in Section 6.22.

“Offer of Settlement” means the agreed FERC filing representing the Parties’ formal offer of
settlement to the Commission, filed pursuant to 18 C.F.R. § 385.602, and as further defined in
Section 3.1.

“Party” or "Parties” is defined in Section 1.

“PDEA” means the Preliminary Draft Environmental Asscssment submitted by PSE to the
Commission in conjunction with PSE’s application for the New License.

“Proposed License Article” means an article in the form attached hereto in Appendix A for the
Commission’s approval and incorporation into the New License.
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2.3 Term

The term of this Scttlement shall commence on the Effective Date and shall continue unless
terminated as othcrwise provided hercin for the term of the New License, plus the term(s) of
any annual license(s) that may be issued after the New License has expired.

The Partics to this Settlement recommend that the term of the New License be up to 45 years.
The Partics do not object to a term of 45 years or more.

2.4 Definition of “Inconsistent with the Settlement”

Inconsistent with the Scttlement means any modification to, addition to, or deletion of a
Proposed Licensc Article in either the New License or any Mandatory Condition, or any other
action by any Party, that materially reduccs the bargained for bencfits of the Scttiement to a
Party or otherwise materially adverscly affects the interests of a Party. FERC’s modification to,
addition to, or dcletion of timely Mandatory Conditions that are Consistent with the Settlement
shall be considered Inconsistent with the Settlement; provided that each Party reserves the
right to contest the Consistency of such a condition as provided in Section 4.4. The Parties
agree that FERC’s inclusion of license articles in the L-Form (as defined by 18 C.F.R. § 2.9)
that are included in the New License, shall not be considered Inconsistent with the Settlement.
The Parties further agree that FERC’s inclusion of language in any license article reserving
FERC’s authority to require changes to implementation schedules, plans, or other
requirements of any of the Proposed License Articles during the term of the New Licensc or
the inclusion in Mandatory Conditions of the issuing agency’s authority to rcopen its
Mandatory Conditions, shall not be considered Inconsistent with the Settlement. In the event
that NOAA Fisheries, USDA-FS, USFWS, or Ecology includes a reservation of authority
under any statute in a Mandatory Condition, and the reservation of authority is included as a
condition of the New Licensc, the inclusion of such reservation shall not be considered to be
Inconsistent with the Settlement, provided that cach Party shall be deemed to have reserved the
right to contest the exercise of such reserved authority at any time in the future.

3 IMPLEMENTATION
3.1 PSE’s Submission of Offer of Settlement to FERC

Within 30 days after the Effective Date, PSE shall file with FERC an offer of setticment
pursuant to Rule 602 (18 C.F.R. § 385.602) consisting of a fully exccuted copy of this
Settlement, including all Exhibits and Appendices, and the Joint Explanatory Statement (Offer
of Settlement). In the Offer of Sctilement, PSE shall request that FERC incorporate the
Proposed License Articles as conditions of the New License. PSE shall usc rcasonablc efforts
to obtain a FERC order approving this Settlement and issuing the New License in a timely
manner.

To the extent that any Proposcd License Article requircs PSE to implement any of its
requirements prior to the issuance of the New License, and PSE takes an action or providces
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funding prior to issuancc of the New Licensc, PSE shall not be required to perform the same
action or provide the same funding following issuance of the New Licensc and, if requested by
PSE, any Party will confirm, in writing, the extent of PSE’s carly implementation of the
Scttlement or New License pursuant to this Settlement.

3.2 Other Filings by Parties Prior to License Issuance

The Partics concur with the Offer of Settlement and Joint Explanatory Statement filed with
FERC in support of this Scttlement. Any Party filing a recommendation, condition, and/or
prescription with FERC pursuant to that Party’s authority under Scctions 4(e), 10(a), 10(j), and
18 of the FPA, intends that the recommendation, condition, and/or prescription shall be
consistent with the Proposed License Articles. Subject to Section 6.2 of this Settlement, the
Partics intend: (2) that any information, comments or responses to comments filed by the
Parties with FERC, or in other fora, in the context of this rclicensing proceeding will not be
Inconsistent with this Settlement; (b) to use appropriatc efforts to obtain a FERC order
approving this Settlement and issuing the New License consistent with this Settlement in a
timely manner; (¢) to permit PSE to submit the Settlement in all proccedings required to
implement it and/or related to the regulation of the Project, and to represent that the Parties
support the Settlement’s resolution of the issues connected to relicensing the Project; and (d)
for each Party to cxpress such support in any written or other communications in cach such
proceeding in which that Party participates.

3.2.1 Relationship of Settlement to ESA Scction 7 Consultation

As of the Effective Date, consultation under Section 7 of the ESA has not been completed.
Subject to Section 6.2, NOAA Fisherics and USFWS intend that the measures contained in this
Settlement will be adequate to avoid jeopardizing the continued existence of listed species and,
further, will minimize any incidental take occurring as a result of Project operations for specics
presently listed as threatencd or endangered.

If FERC adopts the Proposed License Articles as the proposed action, this federal action shall
be the basis for a Section 7 consultation between FERC and NOAA Fisheries and USFWS, and
any biological opinion relating to relicensing of the Project shall address and evaluate this
federal action. FERC has designated PSE as its non-Federal representative for the purposc of
preparing a draft biological assessment for carly consultation related to the New License,
pursuant to Letter Order, dated March 5, 2001. PSE shall prepare this draft biological
asscssment based upon this federal action.

3.2.2 Relationship of Settlement to Clean Water Act 401 Certification and Coastal Zone
Management Act Consistency Determination

As of the Effective Date, Ecology has not issucd a 401 Certification or a CZMA Consistency
Determination related to the Project. Ecology believes, based on existing analyses and
information, that the Proposcd License Articles are consistent with Section 401 of the CWA,
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As provided in Section 6.3 of this Settlement, Fcology reserves its authority to issue a 401
Certification in a manner consistent with applicable law, including any appropriate conditions

As of the Effective Date, Skagit County and the Town of Concrete have not issued a decision
regarding the Project’s consistency with the Shoreline Management Act (SMA), to support
Ecology’s CZMA Consistency Determination. or any necessary permits under the SMA or the
Skagit County Shoreline Management Master Program. Each of Skagit County and the Town
of Concrete believe, based on existing analyses and information, that the Proposed L.icensc
Articles are consistent with the SMA and Skagit County Shoreline Management Master
Program, subject to any necessary permits, including any appropriate conditions. As provided
in Section 6.3, Skagit County and the Town of Concrete reserve their respective authority to
issue a decision under the SMA and the Skagit County Shoreline Management Master Program
in a manner consistent with applicable law.

3.2.3 Relationship of Settiement to Magnuson-Stevens Fishery Conservation and
Management Act (MFCMA)

As of the Effective Date, consultation under the MFCMA has not been completed. Subject to
Section 6.2, NOAA Fisheries intends that the measures contained in this Settlement will be
adequate to cither avoid adversely affecting essential fish habitat for those species regulated
under a federal fisheries management plan, or will be adequate to comply with conservation
measures recommended by NOAA Fisheries to avoid, minimize, or otherwise offsct potential
adverse effects to essential fish habitat.

3.3 401 Certification and CZMA Consistency Determination
3.3.1 [Issuance of 401 Certification

If Ecology issues an order providing certification under Section 401 of the CW A that is not
Inconsistent with the Settlement, no Party will appeal the 401 Certification or support in any
way any appeal of the 401 Certification by any Party or non-Party to this Settlement.

3.3.2 Issuance of CZMA Consistency Determination

If Ecology issues a CZMA Consistency Determination under Section 307 of the CZMA that is
not Inconsistent with the Settlement, no Party will appeal the CZMA Consistency
Determination or support in any way any appeal of the CZMA Consistency Determination by
any Party or non-Party to this Settlement.
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3.4 Actions following License and Related Regulatory Approvals Inconsistent
With the Settlement

3.4.1 Mandatory Terms and Conditions Inconsistent with the Scttlement

If a Mandatory Condition is Inconsistent with this Scttlement, this Settlement shall be deemed
modificd 10 conform to the inconsistency, unless a Party provides Notice to the other Parties
that it objects to the inconsistency and initiates dispute resolution as described in Section 4 of
this Settlement within 30 days aftcr the date the Party reccives Notice of the inconsistent
condition and/or prescription. In the event that any Party must file an administrative or judicial
appcal of the condition and/or prescription to prescrve a Party’s right to administrative or
judicial appeal beforc commencing or completing the dispute resolution process described in
Section 4 of this Settlement, any Party may, without commencing or completing the disputc
resolution procedures, scck administrative or judicial review, if the Party asserts that the final
condition, reccommendation, and/or prescription is Inconsistent with the Settlement, provided,
however, that the disputing Party will complete the dispute resolution procedures described in
Scction 4.

3.4.2 Conditions of New License Inconsistent with the Scettlement

If the New Licensc is Inconsistent with the Settlement, this Settlement shall be deemed
modified to conform to the inconsistency, unless a Party provides Notice to the other Parties
that it objccts to the inconsistency and initiates dispute resolution as described in Section 4 of
this Scttlement within 30 days after the date of the FERC Order issuing the New License. If
the disputing Party or Parties seek administrative rehearing or judicial review of the FERC
order, the Party’s rcquest for rehearing or review shall constitute notice to the other Partics of
the dispute. In the cvent that any Party must seck reheaning or judicial review o preserve a
Party’s right to appeal before commencing or completing the dispute resolution process
described in Section 4 of this Settlement, that Party may, without commencing or completing
the dispute resolution procedures, seek administrative rehearing or judicial review of the New
License or any other FERC order related to Project relicensing, as provided by the FPA, if the
Party asserts that the License is Inconsistent with the Settlement, provided, however, that the
disputing Party will complete the dispute resolution procedures described in Section 4.

3.4.3 Provisions Omitted from New License

If the New License does not contain all of the Proposed License Articles because FERC
expressly determincs that it does not have jurisdiction to adopt or enforce the deleted Proposed
License Articles, the Parties agree to be bound by the Settlement, including those provisions
omitted by FERC, provided the Proposed License Article is otherwisc enforceable under this
Settlement or applicable laws and no Party belicves the omission will materially reduce the
bargained for benefits of the Scttlement to a Party or otherwise materially adversely affect the
interests of a Party. A Party may seek rehearing and ultimately withdraw from this Settlement
as provided in Section 5 if the Party asserts the non-enforceability of the Proposed License
Article under the FPA matenally reduces the bargained-for benefits of the Settlement for a
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Party or otherwise matcrially adversely affects the interests of the Party. The Parties reserve
any remedies under applicable law to enforce the Proposed License Articles in this Settlement
but omitted by FERC.

3.4.4 Order on 401 Centification Inconsistent with the Scttlement

Ecology shall provide Noticc of the 401 Certification to all Partics. If the 401 Certification 1s
Inconsistent with the Settlement, this Scttlement shall be deemed modified to conform to the
inconsistency, unless a Party provides notice to the other Partics that it objects to the
inconsistency and initiates dispute resolution as described in Section 4 of this Sctilement
within 30 days after the date of the issuance of the 401 Certification. In the cvent that any Party
must file an administrative or judicial appeal of the 401 Certification 10 preserve a Party’s right
to administrative or judicial appeal before commencing or completing the dispute resolution
process, any Party may do so, if the Party asscrts that the 401 Certification is Inconsistent with
the Settlement, provided, however, that the disputing Party will complete the dispute
resolution procedures described in Section 4. Ecology shall not be required to institute any
dispute resolution process for its 401 Centification, and may clect, but is not required, to
participate in the dispute resolution procedures of Section 4 of this Settlement. In the event
Ecology issues an order, or provides notice of intent to issue an order, cnforcing or amending
the 401 Certification pursuant to its reserved authority described in Section 6.3, PSE shall
provide Ecology’s order or notice to the Partics within ten (10) days of reccipt.

3.4.5 C(CZMA Consistency Determination Inconsistent with the Settlement

If the CZMA Consistency Determination is Inconsistent with the Settlement, this Scttiement
shall be deemed modified to conform to the inconsistency, unless a Party provides notice to the
other Parties that it objccts to the inconsistency and initiates dispute resolution as described in
Scction 4 of this Settlement within 30 days after the datc of the issuance of the CZMA
Consistency Determination, In the event that any Party must file an administrative or judicial
appeal of the CZMA Consistency Determination to prescrve a Party’s right to administrative or
judicial appeal before commencing or completing the dispute resolution process described in
Scction 4 of this Settlement, any Party may, without commencing or completing the dispute
resolution procedurcs, seek administrative or judicial review, if the Party asserts that the
CZMA Consistency Determination is Inconsistent with the Settlement, provided, however,
that the disputing Party will complete the dispute resolution procedures described in Section 4.

3.5 Ll.icense Modifications and Reopeners

A Party shall not seek or support any attempt by a Party or non-Party to modify the new
License, or otherwisc rcopen the New License during the term of this Settlement, except in the
event of a change after the Effective Date in either: (A) factual circumstances, such that a Party
believes that its interests in the Scttlement are materially and adversely affected; or (B) statute,
rule, or other applicable law, as a rcsult of which a Party believes that the Scttlement may not
comply with applicable law.
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If a Party sceks to modify or otherwise reopen the New License duc to new information, that
Party shall provide all Partics at lcast 90 days’ Notice to consider the new information and that
Party’s position. A Party shall not be required to comply with this 90-day Notice provision if it
believes an emergency situation exists, or if required to meet its responsibilitics under
applicable law.

No Party secking a modification or reopencr may oppose an intervention request by any other
Party that satisfies FERC’s procedural requirements in a proceeding for a Project license
reopencr that any Party has concluded would matcrially adversely affcct this Settiement,
unless the Party seeking the modification or reopener disputes such material adverse effect. A
licensing order that results from any proceeding initiated under this section that would
materially adversely affect this Settlement is subject to the dispute resolution procedures of
Section 4. Further, a licensing order that results from any proceeding initiated under this
scction that would materially adverscly affect this Settlement may be considered by PSE as
significant new information, allowing PSE to invoke the license amendment provision in
Section 3.6.

This section does not apply to any reopencr contained in the 401 Certification.
3.6 License Amendment

PSE shall not seek a license amendment during the term of this Scttlement, except in the event
of a change after the Effective Date in either: (A) factual circumstances, such that PSE believes
that its interests in the Settlement are materially and adversely affected; or (B) statute, rule, or
other applicable law, as a result of which PSE believes that the Settlement may not comply
with applicable law. Notwithstanding the foregoing, PSE may seek licensc amendments that
arc Consistent with the Settlement.

Prior to filing a proposed license amendment which would affect this Scttlement, PSE shall
provide the Parties at least a 90-day Notice of its intention to do so, and promptly following the
giving of such Notice, shall consult with Partics responding within 30 days of such Notice
regarding the need for and the purpose of the amendment, provided PSE shail not be required
to comply with this 90-day Notice provision if it believes an emergency situation cxists or if
requircd to meet its responsibilities under applicable law or an order of an agency with
junsdiction over PSE. In any application for a Projcct license amendment that would
materially adversely affect this Settlement, PSE shall provide with its application
documentation of its consultation with the responsive Partics, summarize the positions and
reccommendation of the responsive Parties and provide its response to those positions and
recommendations.

PSE shall not oppose an intervention request by any Party that satisfies FERC’s procedural
requircments in a proceeding for a Project license amendment that any Party has concluded
would materially adversely affect this Settlement, unless PSE disputes such material adverse
cffect. A proposed Project licensc amendment that, as approved by FERC, would matenally
adversely affcct this Settlement is subject to the dispute resolution procedures of Section 4.
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Further, a Project license amendment that, as approved by FERC, would matcnally adversely
affect this Scttlement may be considered by a Party as significant new information, allowing
that Party to invoke the reopener provision in Section 3.5.

3.7 Settlement Amendments

The Parties may amend this Settlement, as executed, at any time after the Effective Date.
Fvery amendment must be in writing and signed by all Partics. A Party proposing an
amendment shall provide Noticc pursuant to Section 6.22. The Notice shall state the substance
and basis of the proposcd amendment. The Partics shall make best cfforts to informally meet
and confer within 30 days of the Notice. Within 60 days of the Notice, or such different period
as may be cstablished by mutual consent, each other Party shall provide a written confirmation
of its consent to or rejection of the proposcd amendment. In the cvent a Party does not respond
within 60 days of the Notice, the Party proposing the amendment shall make a second attempt
to provide Notice via certified mail, return receipt requested, to the non-responding Party. I a
Party does not respond within 30 days after the sccond notice, it shall be presumed to have
accepted the proposed amendment.

If an amendment is proposcd before issuance of 2 New License and has the unanimous consent
of the Partics, it shall go into effect upon the Partics’ execution of an Amended Settlement
Agreement, which PSE shall promptly file with FERC as an amended Offer of Settlement.

If an amendment is proposed after issuance of the New License and has the unanimous consent
of the Parties, it shall go into effcct immediately following all Parties’ execution of the
amendment unless the amendment requires a modification of the New License. If the
amendment requires modification of the New License, the Partics shall seck modtfication of
the New License, and any related permits or authorizations, to conform to the proposed
amendment of the Settlement. In the event any Party did not respond to notices required by
this Section 3.7 and did not cxecute the amendment, PSE shall submit the documentation of
compliance with the notice requircments of this Section 3.7 when submitting any proposed
modification to FERC.

3.8 Measures Agreed to But Not to Be Included In License

In addition to the Proposed License Articles, PSE and Skagit County, but nonc of the other
Partics, have agreed to certain other commitments set out in Appendix B.

4 COORDINATION, DECISION MAKING, AND DISPUTE RESOLUTION
4.1 Ongoing Collaboration

The Partics intend to act collaboratively and to cooperate in the performance of this Settlement.
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4.1.1 Cooperation regarding Flood Control  Drawdown Target Elevations

PSE typically utilizes operational reservoir buffers of approximately cight (8) fect in the Upper
Baker Reservoir and approximately five (5) feet in the Lower Baker Reservoir. PSE and
Skagit County agree that during the flood control scason, PSE shall employ reasonablc best
efforts to achieve reservoir drawdown targets when a flood event 1s imminent that are within
the opcrational buffer range uscd by PSE. The drawdown targct clevation for Upper Baker
Rescrvoir is 704.92 (NAVD 88) and the drawdown target elevation for Lower Baker
Rescrvoir is 423.66 (NAVD 88). PSE shall maintain such drawdown for the duration of time
as determined by the ACOE. PSE shall not seek compensation for operating the reservoirs in
accordance with the forcgoing protocol for rescrvoir drawdown.

4.1.2 Cooperation rcgarding Flood Control  Amendment to the Water Control Manual

PSE and Skagit County shall seek an agreement with the ACOE to amend the ACOE Baker
River Project “*Water Control Manual” to reflect the following protocol for rescrvoir
drawdown when a flood event is imminent:

Upon reccipt of notification from the National Weather Service or such
other service as ACOE may rely upon to initiatc flood control
opcrations indicating that a significant storm with a reasonablc
likelihood of causing a flood event is imminent, the ACOE shall noufy
PSE per cstablished communications protocol, and upon receipt of such
notice per established communications protocol, PSE shall imuate
drawdown, by all currently available and practicable means and
methods, at the Upper Baker River reservoir to a target elevation of
704.92 (NAVD 88), and at the Lower Baker River reservoir to a target
clevation of 423.66 (NAVD 88). PSE shall maintain such drawdown
for the duration of time determined by ACOE in response to such
notification and ensuing events. In the implementation of the foregoing
protocol, PSE shall pursue such target reservoir levels, at the ACOE's
direction, by employing its rcasonable best efforts.

4.2 Commitment to Dispute Resolution

All disputes among the Parties regarding any Party’s performance or compliance with the
Settlement shall be, at the request of any Party, subject to the non-binding dispute resolution
procedures described in Scctions 4.2, 4.3, and 4.4, cxcept to the extent that the Settlement
provides othcrwise. Each Party participating in dispute resolution shall cooperate in good faith
to promptly schedule, attend, and participate in the dispute resolution, to the extent resourccs
allow. The dispute resolution participants agree to devote such time, resources, and attention
to the dispute resolution as are needed to attempt to resolve the dispute at the carlicst time
possible, to the extent resources allow.
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Nothing in this Section is intended, or shall be construed, to affect or limit the authority of any
agency or tribe with applicable and relevant jurisdiction to resolve a dispute brought before it
in accord with its own procedure and applicable law. Each Party shall promptly implement all
final agreements rcached, consistent with its applicable statutory and regulatory
responsibilities. Any resolution of the dispute agreed to by the Parties who participated in the
dispute resolution procedure shall be documented by PSE in a Noticc to the Parties. If the
resolution of the dispute requires an amendment to the Settlement, the Parties to the dispute
will comply with Section 3.7 to propose the amendment to the Parties who did not participate
in the dispute resolution procedures.

The dispute resolution procedures of this Section 4 do not preclude any Party from timely
filing and pursuing any administrative or judicial appeal in conformance with applicable rules
for any action that is Inconsistent with the Settlement or of any action that rclates to subjects
not resolved by this Settlement. However, the Parties shall follow dispute resolution
procedures 1o the extent rcasonably practicable while any such appeal of an inconsistent or
non-related action 1s pursued.

4.3 Dispute Resolution Procedure

A Party claiming a dispute shall give Notice of the dispute within thirty (30) days of the Party’s
actual knowlcdge of the act, event, or omission that gives risc to the dispute. At a minimum
and in any dispute subject to thesc procedures, the Parties shall hold at lcast one informal
meeting within 30 days after Notice to attempt to resolve the disputed issue(s).

If the informal mecting fails to resolve the dispute, the disputing Partics may by unanimous
agreement attempt o resolve the dispute using a neutral mediator unanimously selected by the
disputing Parties within 15 days aftcr Notice by a Party that the informal meetings did not
resolve the dispute. The mediator shall mediate the dispute during the next sixty (60) days after
the selection of the mediator. Unless otherwise agreed among the Parties, each Party shall bear
its costs for its own participation in the dispute resolution. The disputing Partics shall agree
how to share in the costs of the mediator before engagement of a mediator.

Any of these time periods may be reasonably extended or shortened by agreement of the
Partics, or as necessary to conform to the procedure of an agency or court with junsdiction
over the disputc.

If the Parties are unable to resolve a dispute as provided in this Section, the matter in dispute
may be referred to FERC or a Party may cxercise any right or authority available under
applicable faw,

Disputes arising under Proposcd Article 601 may be submitted to the Commussion for
consideration only if the disputing party alleges an inconsistency: 1) between a proposcd plan
or implementation schedule and an article; 2) between proposed implementation actions and
an approved plan; or 3) between proposed implementation actions and the intent of an article,
even if consistent with an approved plan.
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4.4 Reasons for Invoking Dispute Resolution Procedures Before Issnance of New
License

The dispute resolution procedures set forth in this Section 4 of the Settlement apply before the
issuancc of the New License if any of the following events occurs:

a) consensus is not achieved in the carly implementation of any Proposcd
Licensc Article requiring consensus;

b) any Party takes an action Inconsistent with the Settlement,

¢) the final biological opinion devcloped by USFWS or NOAA Fisherics
pursuant to the ESA requires in its incidental take statement reasonablc and prudent
measurcs, or terms and conditions implementing the reasonable and prudent measures,
that are Inconsistent with the Settlement;

d) any Party files a condition, recommendation, and/or prescription pursuant to
its authority under Sections 4(c), 10(a), 10(j), and 18 of the FPA, or comment on any
filed condition, rccommendation, and/or prescription, that is Inconsistent with the
Settlement;

e) Ecology filcs a 401 certification that is Inconsistent with the Scttlement,
except that Ecology would not be required to participate in dispute resolution as part of
any appcal of the 401 Certification;

f) Ecology files a CZMA Consistency Determination that is Inconsistent with
the Settlement;

g) FERC issues a Final Historic Propertics Management Plan that materially
reviscs the Draft Historic Propertics Management Plan (HPMP) filed by PSE on
April 26, 2004;

h) any Party provides Notice that it intends to withdraw from this Scitlement
afier another Party withdraws in accordance with Section 5.7 of this Setticment;

i) any Party invokes the provisions of force majeurc as provided in
Section 6.18.2; or

j) any Party takes any action that materially and adverscly affects this
Scttlement.

4.5 Reasons for Invoking Dispute Resolution Procedures After Issuance of New
License

The dispute resolution procedurcs sct forth in this Section 4 of the Scttlement apply after the
issuance of the New Licensc if any of the following cvents occurs:

Baker River Hydroelectric Project -13-
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a) consensus is not achieved in the implementation of any article requiring
CONSENnsus,;

b) a third party not a Party to this Scttlement successfully petitions FERC or
otherwisc obtains a court order modifying the operation of the Project in a manner that
is Inconsistent with the Settlement:

¢) any Party issues an administrative order in conflict with the New License or
any other regulatory approval related to the New Licensc;

d) any Party provides Notice that it intends to withdraw from this Settlement
after another Party withdraws in accordance with Section 5.7 of this Settlement;

¢) the New License is Inconsistent with the Settlement;

f) any Party invokes the provisions of force majeurc as provided in
Section 6.18.2; or

g) any Party takes any action that materially and adverscly affects this
Scttlement.

5 REMEDIES
5.1 Stay of Effectiveness of License During Administrative and Judicial Appeals

If rehearing, administrative or judicial review is sought in any proceeding related to the
issuance of the New License, PSE may seek a stay of any order related to the New License. As
a result of any rehearing, administrative or judicial review, if a Party dctermines that a
proceeding related to the New License is commenced because of any action that is Inconsistent
with the Settlement, that Party will support, or at a minimum not object to, PSE’s stay request,
unless a Party belicves the stay would materially adversely affect its interest in the Settlement.

5.2 Dismissal of Administrative or Judicial Appeal following Settlement
Amendment

If a Party has filed an administrative appeal, rehearing request, or requested judicial review of
any action by another Party that is Inconsistent with the Settlement, and the Partics
subsequently agree to modify this Settlement to conform to the inconsistent action, the filing
Party or Parties shall withdraw the appeal, or recommend such withdrawal, as appropniate.

5.3 Enforcement of New License

Any Party may petition FERC to enforce the provisions of thc New License or otherwise

exercise any authority available under applicable law, without resort to the dispute resolution
procedures required in Section 4, if PSE fails to comply with the New License and such failure
is not a delay excused under force majeure of this Settlement. This shall not prevent the Parties
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from voluntarily engaging in dispute resolution in accordance with Section 4.3 of this
Settlement if requested by PSE.

5.4 Enforcement of Settlement After Dispute Resolution

Any Party may scek in a court of competent jurisdiction specific performance of the Settlement
by any other Party, after compliance with the dispute resolution procedures if required by
Section 4. Damages at law will not be available as a remedy for any claim arising under this
Settlement. Jurisdiction for enforcement of the New Licensc will be governed by the FPA or
other applicable general law.

5.5 Right of a Party to Withdraw from Settlement

Any Party may withdraw from this Settlement by complying with the procedure set forth in
Section 5.6 of this Scttlement if any of the following occurs:

a) a Party claiins a material breach or violation of this Settlement,

b) a Party claims PSE has failed to comply with the New License, has complied
with Scction 5.3, and FERC acts, or fails to act, in a manner that the Party determines is
Inconsistent with the Settlement.

c) a Party claims a final condition, recommendation, and/or preseription filed
with FERC pursuant to any Party’s authority under Scctions 4(e), 10(a), 10(j), or 18 of
the FPA is Inconsistent with the Scttlement and has complied with Sections 3.4.1 and 4
of this Scttlement to attempt to resolve the inconsistency;

d) a Party claims a final order issuing a Ncw License or other related regulatory
approval is Inconsistent with the Scttlement and has complicd with the Section 3.4.2 or
Scction 3.4.3 of this Settlement to rcsolve the inconsistency;

¢) a Party complies with the dispute resolution procedures regarding a dispute
arising under Section 4.5;

f) any other Party withdraws from the Scttiement and the withdrawing Party has
complied with the requirements of Section 5.7,

g) ncw information, analyses, or comments are submitted into cvidence in any
environmental review or regulatory process related to the Project that matenally alters
any Party’s understanding of a matcrial fact that objcctively would have altered its
willingness to cnter into this Settlement had it been known at the time of this
Settlement; or

h) the circumstance resulting from a force majeure event has not been resolved
after a Party has complied with Section 6.18.2.
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56 Procedure for Withdrawing from Settlement

Any Party intending to withdraw from this Settlement as allowed by Section 5 of this
Settlement must first provide 60 days advance written Notice of its intent to withdraw
following completion of the dispute resolution procedures under Section 4 of this Settlement
toward eliminating the reason for the withdrawal. Except as provided in Section 6.12 of this
Settlement, the withdrawal of a Party does not terminate this Settlement for the remaining
Parties If a Party withdraws as allowed by this Settlement, that Party shall not be bound by
this Settlement, other than Sections 6.1 and 6.9, following such withdrawal except as might be
established through an action for specitic performance.

5.7 Procedure Prior to Withdrawal as a Result of Withdrawal of Another Party

Any Party may withdraw from the Settlement after completion of the dispute resolution
procedures if another Party withdraws from the Settlement, and the later withdrawing Party
reasonably determines, after an opportunity to meet and discuss with the remaining Parties,
that the first withdrawal materially adverscly affects their interest in the Settlement, by giving
Notice identifying the reason {for withdrawal within 30 days of the effective date of withdrawal
by the Party creating the right to withdraw,

5.8 Effect on Settlement of the Withdrawal of any Party or Parties

Upon the effective date of the withdrawal of any Party, the remaining Parties shall have no
further obligation to the withdrawing Party under this Scttlement, and any Party may oppose
any filing submitted to FERC or in any proceeding related to the Project by a withdrawing
Party.

5.9 Skagit County’s Right to Withdraw Under Certain Conditions

Skagit County’s support for this Settlement is contingent on PSE and the ACOE entering into a
long-term contract with terms and conditions that allow the County to determine that suitable
arrangements have been made to compensate PSE for the reservation of flood control space in
the Upper Baker Reservoir. If such a contract has not been entered into by February 1, 2005,
the County may withdraw from this Settlement on February 1, 2005 or at any time thereafter
prior to the issuance of a New License for the Project, without complying with Section 5.6.
Skagit County shall provide Notice of its withdrawal.

In the event that the contract has not been entered into by February 1, 2005, and the County has
not withdrawn from this Settlement, and if PSE and the ACOE subsequently enter an
agreement that the County determines provides the required suitable arrangements, the
County’s right to withdraw under this Section 5.9 is terminated as of the date of Notice that the
County approves the long-term contract.
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6 GENERAL CONDITIONS AND LIMITATIONS
6.1  General Conditions

This Settlement does not establish any principle or precedent with regard to any issue
addressed in this Settlement or with regard o any Party’s participation in any other pending or
futurc licensing procecding. Further, a Party shall not be deemed to have consented to any
operation, management, valuation, or other principle underlying any of the matters covered by
this Scttlement, except as expressly provided herein. By entering into this Settlement, a Party
shall not be deemed to have made any admission or waived any contention of fact or law that it
did make or could have made in any FERC proceeding relating to the issuance of a new license
for the Project. This Settlement shall not be offered in evidence or cited as precedent by any
Party to this Settlement in any other adjudicative proceeding, except in a proceeding to
establish the existence of or to cnforce or implement this Settlement or, 1f necessary, to support
the Washington Utilities and Transportation Commission approval of the New License. This
Scction 6.1 shall survive any termination of this Settlement.

6.2 Compliance with Statutory or Other Legal Obligations

The Parties’ representations in this Settlement arc based on information and analysis as of the
Effective Date. Nothing in this Settlement is intended nor shall be construed to affect,
predetermine, or limit any Party from complying with its obligations under applicable laws and
rcgulations, including, without limitation, considering and responding to comments received
and information and analyses developed in any environmental review, or regulatory or
permitting process related to the Project in accordance with this Settlement, nor is it intended
nor shall it be construed to predetermine the outcome of any environmental, regulatory, or
permitting proccess related to the Project. Except as otherwise provided in this Settlement,
nothing in this Scttlement shall be construed as limiting any Party’s participation subsequent to
the Effective Date in any environmental review proceedings, to the extent the process
addresscs environmental impacts not otherwise addressed in the PDEA.

6.3 Reservations of Authority

Nothing in this Scttlement is intended in any way to expand or diminish any existing authority
or to confer or consent to any approval authority or regulatory jurisdiction that docs not alrcady
exist under applicable fcderal or state law, or diminish the deference due under applicable law.
Each Party reserves all claims, rights, and responstbilities that it may otherwise have with
respect to matters requiring decisions by regulatory partics to be made following this
Settlement or matters not addressed by this Scttlement. Nothing in this Settlement is intended
1o expand or diminish the cxisting authority of Skagit County or the Town of Concrete under
the CZMA, SMA_ or the Skagit County Shoreline Management Master Program.
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6.4 Federally-Reserved Water Rights

Nothing in this Scttlement is intended in any way to affect, diminish, impair, or predetermine
any federally-reserved or state-law-based water right that the United States or any tribe may
have in the Skagit and Baker River or their tributaries.

6.5 Tribal Rights

Notwithstanding anything herein to the contrary, nothing in this Settlement, the act of signing
this Settlement by any of the Tribes, or any of the actions taken to further the purposes of this
Scttlement shall:

a) create, cxpand, govern, derogate, diminish, abrogate, relinquish, waive,
impair, substitute for, or apply 1o any treaty, sovereign, or federal right (including
attendant rights of access and cxercise), including, but not limited to, hunting, fishing
and gathcring rights, in any way, or the responsibilities of the United States toward
tribes under any federal treaty, executive order or statute;

b) confer management decision making authority to any Party not recognized as
a manager of the resource at issue nor is it to be construed to diminish, waive, restrict,
or abrogate any management authority of a recognized manager; or

c) be construed as limiting, waiving, or otherwisc impairing any claim a Tribe
may have with respcct to matters not resolved by this Scttlement.

6.6 State Water Rights

Nothing in this Scttlement is intended in any way to affect, diminish, or impair PSE’s, or any
other Party’s, water rights. This Settlement, however, and specifically the flow regime and
ramping rates adopted as Proposcd License Article 106, is intended to affcct the exercise of
PSE’s water rights during the term of the New Licensc.

6.7 Reservation of Environmental Credits

This Settlement shall not be construed to limit PSE’s ability to retain all tangible
environmental rights not required for PSE’s implementation of the Proposed License Articles,
including, without limitation, carbon dioxide sequestration rights, for all property related to the
Project whether currently owned by PSE or otherwise to be acquired in conformance with any
of the Proposed Liccnsc Articles.

6.8 General Limitations of Settlement

Nothing in the Scttlement is intended nor shall be construed to affect or restrict any Party’s
participation in or comments about compliance with the New License, license amendment
proccedings as authorized under Scction 3.6, the proposal of interim conditions for annual
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licenses after the expiration of the New License, relicensing of the Project subsequent to the
New License, or any other project licensed to PSE under the FPA.

6.8.1 Nothing to Preclude Joint Recreational Development with Skagit County

Skagit County seeks to increase the level of developed recreational facilitics at [.ake Shannon,
with the goal of developing, operating, and maintaining a day use facility, forty standard
overnight campsites, a paved boat launch, safc public drinking water, six vault toilets, a picnic
shelter, picnic tables, fire rings, and permanent legal access to such facilities. Nothing in this
Settlcment is intended to preclude Skagit County from pursuing or developing additional
recreational facilities at Lake Shannon, provided, however, that neither PSE’s obligations as
sct forth in Proposed Article 305, nor any of the obligations of the other Partics to this
Scttlement, shall increase as a result of any additional recreational facilities developed by
Skagit County, nor shall the development otherwisc be Inconsistent with the Scttlement.

Upon completion of any required permitting for facilitics to be developed by Skagit County,
PSE may, with the approval of the Recreation Resources Group and Terrestrial Resources
Implementation Group, as defined in Proposcd License Article 601, prepare and submit a
recquest to FERC to authorize the use and/or conveyance of Projcct lands for these purposes,
pursuant to Article 44(d)(6) of the license in effect on the Effective Date or as adopted in the
New License, provided that the proposed use and/or conveyance is consistent with Proposed
Article 305. The Partics contemplatc that the approved conveyance would not require the
additional recrcational facilities to remain within the FERC project houndary, except to the
extent required by the obligations of Proposcd License Article 305.

6.8.2 Nothing in this Scttlement shall be construed to authorize any Party to take
action to cause irrcparable harm to any Party’s interests with respect to the Project.

6.9 Confidentiality

Upon cxecution of this Settlement, all negotiation documents related to its development,
exccution, and submittal to FERC shall be deemed confidential and shall not be discoverable
or admissible in any forum or procecding for any purpose to the fullest cxtent aliowed by
applicable law, including 18 C.F.R. § 385.606, cxcept those documents submitted to FERC as
a part of the Offcr of Settlement. This provision does not apply to the results of resource
studies or other technical information developed for use by the Parties. This provision does not
apply to any information that was in the public domain prior to the development of the
Settlement or that became part of the public domain at some later ime through no
unauthorized act or omission by any Party. This provision docs not apply to any information
held by: (a) a federal agency that is not protected from disclosure pursuant to the Freedom of
Information Act; or (b) a Washington Statc agency that is not protected from disclosure under
the Public Records Act, RCW 42.17.360 et scq., or other applicablc law; provided, however,
that prior to the relcase of any such information, the federal or statc agency shall make
rcasonable efforts to notify PSE of receipt of a request for releasc of the information and a
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rcasonablc opportunity for PSE to seek a protective order preventing the disclosure of the
information. This Section 6.9 shall survive termination of the Settlement.

6.10 Responsibility for Costs

PSE shall pay for the cost of actions required of PSE by this Settlement, except as may
otherwise be specifically identificd in implementation schedules and plans incorporated into
the Proposed License Articles. The Parties acknowledge that several Proposed License
Articles contain funding limits, and PSE shall not be in breach of this Settlement for failure to
provide funding in excess of the stated limits, unless this Settlement is amended in accordance
with Section 3.7. PSE shall have no obligation to reimburse or otherwisc pay any other Party
for its assistance, participation, or cooperation in any activities pursuant to this Settlement
except as provided in implementation schedules and plans incorporated into the Proposed
License Articles or as cxpressly agreed to by PSE or as required by law.

6.11 Reserved
6.12 Termination of Settlement

The Settlement shall terminate as to all Parties and have no further force or effect upon
cxpiration of the New Licensc and any annual licenses issued after expiration thereof or upon
withdrawal from the Settlement of PSE, except that Sections 6.1 and 6.9 shall survive
termination of the Settlement. In the cvent that PSE has committed resources or funds required
by any of the Proposed License Articles prior to the termination, PSE shall have no further
obligations from the date of termination and may closc any and all funds established to carry
out the requirements of the Proposed License Articles. Nothing in this provision is intended to
relieve PSE from performing any existing obligations in any contracts related to the
termination of thosc contracts as a result of termination of this Settlement.

6.13 Successors and Assigns

The Settlement shall apply to, and be binding on, the Partics and their successors and assigns.
No change in ownership of the Project or transfer of the existing or New License by PSE shall
in any way modify or otherwisc affect any Party’s interests, rights, responsibilities, or
obligations under the Scttlement. Unless prohibited by applicable law, PSE shall provide in
any transaction for a change in ownership of the Project or transfer of the existing or New
License, that the new owner shall be bound by, and shall assume the rights and obligations of,,
the Settlement, upon completion of the change of ownership and approval by FERC of the
license transfer. In the event that applicable law prohibits the new owner from assuming the
rights and obligations of the Settlement, any Party may withdraw from the Scttlement.
Nothing in this Scttlement precludes any Party from participating in any transfer proceceding
pursuant to 18 C.F.R. § 9.1-9.3 (Application for Transfer of License). At least 30 days prior to
the effective date of any successor-in-interest or assignment, the predeccssor-in-interest or
assignor shall provide Notice to the other Parties of the transfer in intcrest.
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6.14 No Third Party Beneficiaries

Without limiting the applicability of rights granted to the public pursuant to applicable law, the
Settlement shall not create any right or interest in the public, or any member thercof, as a
third-party beneficiary hereof, and shall not authorize any non-Party to maintain a suit at law or
equity pursuant to the Settlement. The duties, obligations, and responsibilities of the Partics
with respect to third partics shall remain as imposed under applicable law.

6.15 Entire Agreement

This Scttlement, together with the Appendices A through A-6, sets forth the entire agrcement
of the Partics with respect to the subject matters addressed in this Scttlement related to the
relicensing of the Project and supersedcs any oral or written agreements among the Partics
prior to the Effcctive Date with respect to the subject matters addressed in this Settlement
rclated to the relicensing of the Project, except for existing special use permits between PSE
and the USDA-FS. Appendix B is part of the entirc agreement only for PSE and SC.

6.16 Severability

The terms of the Settlement are not scverable onc from the other. The Settlement is made with
the understanding that cach term is in consideration and support of ¢very other term, and each
term is a nccessary part of the entire Scttlement.

6.17 Interpretation of Agreement

This Settlement was drafted based upon the collective efforts of the Partics, and any
interpretation of this Settlement shall not be construcd by a Party against any of the other
Parties of this Settlement. All Partics contributed materially to the drafting of this Settlement.
The Settlement shall not be construed against any Party on the ground that it had a primary
responsibility for such drafting.

6.18 Force Majeure

No Party shall be in breach of the Settlement as a result of a failure to perform or for delay in
performance of any provision of the Settlement duc to any cause rcasonably beyond the control
of, and which occurs without the fault or negligence of, the Party. This may include, without
limitation, natural events, labor or civil disruption, or malfunction or failure of Project works.
The Party whose performance is affected by force majeurc shall notify the other Parties in
writing within 24 hours, or otherwisc as soon as reasonably practicable, aficr becoming aware
of any event that such performing Party contends constitutes force majcurc. Such notice will
identify the event causing the dclay or anticipated delay, cstimate the anticipated length of
delay, statc the measures taken or to be taken to minimize the delay, and estimate the timetable
for implementation of the measures. The performing Party shall make all reasonable cfforts 1o
promptly resume performance of this Settlement and, when ablc, to resume performance of its
obligations and give the other Parties written Notice to that effect.
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6.18.1 Consultation with NOAA Fisheries and USFWS

If PSE is unable to perform any obligation pursuant {o any provision of this Scttlement as a
result of force majcure that may adversely affect a species listed as endangered or threatened
under the ESA, PSE shall, within 3 days after notifying the other Parties of the existence of an
cvent constituting force majeure, consult with NOAA Fisheries and USFWS to eliminate or
sufficiently reduce any take of species listed as endangered or threatened that 1s not authorized
in the Incidental Take Statements of cxisting biological opinions. Nothing in this Section 6.18
precludes NOAA Fisheries and USFWS from conducting consultation with FERC. In the
event the circumstances resulting from the force majcure cvent cannot be resolved without
amcndment to this Settlement and/or amendment of the New License, PSE shall notify all
Parties to this Scttlement and scek consensus regarding actions or measures needed to address
the circumstances arising from the force majcure event.

6.18.2 Right of Withdrawal due to Duration of Force Majeure

If PSE’s inability to perform any obligation pursuant to any provision of this Settlement
continues or is reasonably anticipated to continue for more than 180 days duc to force majeure,
any Party other than PSE may seek specific performance, withdraw from this Settlement, or
pursue any other right or authority or seck any remedy avatlable under applicable law after
complying with the dispute resolution procedures sct forth in Section 4. If any Party
withdraws from this Setticment pursuant to this Section, PSE may oppose the assertion of such
other right, authority or remedy that Party seeks to assert under any applicable law or notify
FERC that PSE has withdrawn from this Settlement and scck such further FERC action as PSE
decms appropriate.

6.19 No Joint Venture

By entering into this Seitlement, none of the Parties, except PSE, has accepted any legal
liability or responsibility for the operation of the Project.

6.20 Availability of Agency Funds

Participation in this Settlement for a Party that is a federal agency is subject to the requirements
of the Anti-Deficiency Act, 31 United States Codc, Section 1341, and the availability of
appropriated funds. Nothing in this Settlement is intended or shall be construed to require the
obligation, appropriation, or expenditure of any money from the United States Treasury. The
Partics acknowledge that the Parties that arc federal agencies shall not be required under this
Scttlement to cxpend any federal agency’s appropriated funds unless and until an authonzed
official of cach such agency affirmatively acts to commit such expenditures as evidenced in
writing. Participation in this Scttlement by Parties that arc state agencices 1s subject to the
availability of appropriated funds. Nothing in this Settlement is intended or shall be construed
to require the obligation, appropriation, or cxpenditure of any money from the Treasury of the
State of Washington. The Parties acknowledge that the Partics that arc state agencies shall not
be required under this Settlement to expend any appropriated funds unless and until an
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authorized official of each such agency affirmatively acts to commit such expenditurcs as
evidenced in writing,.

6.21 Governing Law

The New Licensc and any terms of the Settlement over which a federal agency has jurisdiction
shall be governed, construed, and enforced in accordance with the relevant statutory and
regulatory authoritics of such agency. By exccuting the Settlement, no Party is consenting to
the jurisdiction of any court unless such jurisdiction otherwise exists. In the event an action
proceeds in state court, the action shall be brought in courts of the State of Washington. All
activities undertaken pursuant to the Settlement shall be in compliance with all applicable
federal or state laws.

6.22 Notice

Except as otherwise provided in this paragraph, any Notice required by the Settlement shall be
written. It shall be sent to all Partics by first-class mail or comparable method of distribution,
and if required by the New License, filed with FERC. For the purpose of this Scttlement and
unless otherwise specificd, a Notice shall be cffective 7 days after the date on which it is
mailed or otherwise distributed. When the Settlement requires Notice in fewer than 7 days,
Notice shall be provided by telephone, facsimile, or electronic mail and shall be effective when
provided. For the purpose of Noticc, the Parties shall, within 30 days of the Effective Date,
provide PSE, Attn: Connic Freeland, P.O. 97034, PSE-09S, Bellevue, WA 98009-9734, with
the name of their designated representatives for receiving Notice, and PSE shall, within

30 days of the Effective Date, provide a list of designated representatives for Notices to all
Partics. The Parties shall provide Notice of any change in the authorized representatives
designatcd to receive Notices to PSE, and PSE shall maintain the current distribution list of
such representatives.

7 APPROVAL AND EXECUTION
7.1 Authority of Signatories

Each signatory to the Settlement certifies that he or she is authorized to exccute the Settlement
and to legally bind the Party he or she represents, and that such Party shall be fully bound by
the terms hereof upon such signature without any further act, approval, or authorization by
such Party.

7.2 Multiple Counterparts

The Settlement may be executed in any number of counterparts, and each executed counterpart
shall have the same force and effect as an original instrument as if all the signatory Parties to all
of the counterparts had signed the same instrument. Any signature page of the Settlement may
be detached from any counterpart of the Settlement without impairing the legal cffect of any

Baker River Hydroclectric Project -23-
Settlement Agreecment



Unofficial FERC-Generated PDF of 20041201-0207 Received by FERC OSEC 11/30/2004 in Docket#: P-2150-000

Settlement Agreement
Baker River Hydroelectric Project

signatures thercon, and may be attached to another counterpart of the Settlement identical in
form hereto but having attached to it one or more signature pages.
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement:

PUGLT SOUND ENERGY, INC

:ric Markell, bcmor Vice Pyesident, Encrgy Resources

signed. / /‘7- 0,

Date
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The undersigned party/party representative(s), by affixing its (their) signature(s) below,
hereby authorizes the party to enter the Baker River Hydroelectric Relicensing Settlement
Agreement:

‘ UNITED STATES

BL:Vinda Goodman
Its: Regionat Forester,
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprchensive Settlement Agreement:

UNITED STATES, Fish and Wildlife Service
By: Ken S. Berg y

[ts: Manager,

Western Washington Fish and Wildlife Office
Date Signed:_NOV 18 2004
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The undersigned party/party representative(s), by atfixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement:

, UNITED STATES., National Oceanic and Xtmosphcric Administration, Fisheries!

L Woddl ol ‘

. By: D. Robert Lohn

Its: Regional Administragor
Date Signed: L é[ 2 %[ Qﬂ

I NOAA Fisherics takes no position on the license term set forth in Section 2.3,
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement:

. UN[TE[_)_‘S':I‘AT[E.S, National Park Service
| \F:‘"é:-‘-. g e,._....,-..ﬂ_—\— x 'e..E:--._-.._\\ |

| By. William Paleck - |
Its: Superintendent, North Cascades Park Complex

Date Signed: A\ 22 - ©\ |
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The undersigned party/party representative(s), by aftixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement:

‘ éy: Ray Hellw 0 - - |
! Its: Regional Director '

Date Signed: /! '_/7"O§‘ . ‘
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement’

] _ . | -

ent of Fish and Wildlife

:By:(él;;fykh
Its; BuseCtor

Date Signed: /_/

'.
enings,
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby
authorizes the party to cnter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement:

i Washington Interagency Committee for Outdoor Recreation ' | |

| By: Laura Eckert Johnson

| {ts: Director
' Date Signed:__ /l//G [otf |
r7 !
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement:

S )
.“\ ALY » .. 1

- FEL L
- ..l. LY
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreemgnt:

==

P .- — :
| By: Jason L.%seph/ ¢ .
Its' Chairman -
Date Signed: //” @5“" @Z’

Baker River Hydroelectric Project -34-
Settlement Agreement



Unofficial FERC-Generated PDF of 20041201-0207 Received by FERC OSEC 11/30/2004 in Docket#: P-2150-000

Settlement Agreement
Baker River Hydroelectric Project

The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement:

i Swinomish Indian Tnbal Community
: ~ g ; Q
i By: Brian Cladoosby J

! Irs: Chairman \° :
. Date Signed:_Novewer 22 2005 |
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Scttlement Agreement:

r_L'_pper Skagit Indian Tribe
|

By. Marilyn Scott
[ts. Chairman
Date Signedi_/@h" e |

—_
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The undersigned party/party representative(s). by affixing its (their) signature(s) below, hereby
authorizes the party to entcr the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement’

" The Nature Conservancy of Washington

I Bv: David H', Weckes
|

Its: Washington State Digecto
Date Signed:__///Z 3 Zlo zz o I
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The undersigned party/party representative(s), by affixing its (their) signature(s) below. hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement:

PN

The C Ca-(}ﬁﬁ C ation Council %) :
E N - o’_\«\.o—u—'&—\—\ X
By. Ratrick Donovan Goldsworthy ( —B

Its: Chairman )
Date Signed: /V\‘U'U"""\j"“ _ \ b y T oo 7[
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroclectric Project Relicensing
Comprehensive Settlement Agreement:

" The North Cascades Institute

T8 Defon
By: Saul Weisberg A\
Its: Executive Director

Date Signed: \'\Mﬁ__ _
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement:

] Twmn Elk Foundaf'ic')r'l,'-lnc,

By: Robert D. Nelson

Its; Hydropower Coopflinatoy

Date Signed:_ 4/ /719 dar
/ /7
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The undersigned party/party representative(s). by affixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement.

[ The Skagit Fisheries Enhancement Group _ - |

By: Arn Thoreen |
Its. Board of Directors' Representative

Thc gka?\gshencq Enhanceyl Group %

By: Dick Knight

Its: President /J/ / |
. Date Signed: / 77/&%
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The undersigned party/party representative(s), by affixing its (their) signature(s) below. hereby
authorizes the party to enter the Baker River Hydroclectric Project Relicensing
Comprehensive Settlement Agreement:

" The Washington Council of Trout Unlimited

BTN s

By: Terry Turner
. Its: President/CEO

The Washington Council gf Trout Unlimited ' | '
%/C’ é LTI ) !

| By: Ric Abbett
| Its: Corporate Executive
'| Date Signed:_ _ /// /& SO _
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The undersigned party/party representative(s). by affixing its (their) signature(s) below, hercby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Scttlement Agreement.

* The Wildcat

i‘ By: Bryén Cull
- Tts: President
' Date Signed:
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement:

Bob Helton

Yt

Skagit County Citizen Y
Date Signed: b 5) oz.OO“f
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The undersigned party-party representative(s). by atfixing its (their) signature(s) below., hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprchensive Settlement Agreemeni:

BOARD OF COUNTY COMMISSIONERS | :
SKAGILCOUNTY, WASHINGTON

I\umuh A, Dahlstedt, Commisstoner

&»/%,.7&’?

.éqf\klmdd Miller, Civil I);:’pul\

Attest: 7

Date \;:md CWEY 1D 00 '
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The undersigned party/party representative(s), by affixing its (their) signature(s)
below, hereby authorizes the party to enter the Baker River Hydroelectric Relicensing
_Settlement Agreement:

Pubtic Utility District No. 1 of Skagit County, Washington

/E-';/M) &zyx.’x A S g —
@: Jones Atterberry 7
[ts: Commission, President
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‘The undersigned party/party representative(s), by affixing its (their) signature(s)
below, hercby authorizes the party to enter the Baker River Hydroelectric Relicensing

Settlement Agreement.

City of Anacortes

- ‘-ll .

Al Sogu, Petisrnt/
By: H. Dean Maxwell
Its: Mayor
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The undersigned party/party representative(s), by atlixing its (their) signature(s) below. hereby
authorizes the party to enter the Baker River Hydroelectric Project Relicensing
Comprehensive Settlement Agreement:

Toym ot Concrete

“John Rantschler
s Mayor .
Date Signed: // @_(/ —

Attest:

Approved as to Form

r Town of Concrete
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APPENDIX A: Proposed License Articles
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Article 101
Fish Propagation

The licensee shall be responsible for fish propagation and enhancement programs and
facilities at the Baker River Project during the term of the license, as described in this
article.

Plan and Requirecments. Within six months following licensc issuance, licensee shall,
following consultation with USFWS, NOAA Fisherics, WDFW, thc Upper Skagit Indian
Tribe, the Sauk-Suiattle Indian Tribe, and the Swinomish Indian Tribal Community (“‘Fish
Resource Parties™), and USDA-FS, develop a {ish propagation Facilitics Plan ("FPFP™)
that contains detailed requirements for licensee’s implementation of the facilitics and
programs required by this article, including the following:

(a) Licensce shall construct ancillary facilitics and/or modify Sockeye Spawning
Beach 4 for improved functionality and productivity, by doing the following: 1) isolating
the water supply to cach of the cxisting scgments, 2) installing concrete walls between
segments, 3) improving alarm systems, and 4) reviewing conditions of Sulphur Springs
water supply intake site and developing a plan to control scdiment infusion that may
include capping the intake area to prevent sliding matcrial from moving into the water

supply;

(b) Licensee shall construct additional fish culturc facilities at the Sulphur Springs
site, to provide for a total of 20,000 pounds of instantaneous cultured fish capacity
(exclusive of eggs and anadromous adults) and 7,000 pounds of egg incubation capacity
(including egg incubation capacity that may be provided in Beach 4), which shall include
some or all of the following structures, facilities, and equipment necessary for adult
holding, spawning, and cgg incubation: watcr chiller(s), fry starter(s), troughs or ponds,
rearing ponds, and loading facilities;

(c) Licensee shall provide for fishery facility operations in a manner that will
enable the scquential development of population enhancement for sockeye, based upon: 1)
a study completed no later than two years following license issuance evaluating and, if
possible, determining the capacity of Baker Lake and Lake Shannon for the production of
sockeye smolts from fry, 2) a phased approach for increasing sockeye fry capacity from
production limits derived cmpirically from monitoring and analyses of returning
broodstock and subsequent smolt production, and 3) operational tests of the Iimits of
Sockeye Spawning Beach 4 productivity to optimize output toward the goal of producing
approximately four (4) million fry;

(d) Licensec shall decommission the site of Sockeye Spawning Beaches 1, 2 and 3,
in accordance with the following: 1) to the extent feasible, retain Beaches 2 and/or 3 until
replacement production from new facilities required by this article are developed, which
retention may require modifications, such as leak reduction, to keep them functional and
improve their performance prior to decommissioning, 2) decommissioning shall not occur
until approval from thc USDA-FS is obtained, and 3) decommissioning may include:
configuring the ponds into a channel with a natural meander to optimize fish usage,
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removing existing structures and restoring landscaping, and initiating adult salmon rctums
to the site with a temporary supplementation program,

(e) Licensce shall continuc the existing programs described in the schedule below,
unless modificd or terminated at the direction of the Sauk-Suiattle Indian Tribe,
Swinomish Indian Tribal Community, Upper Skagit Indian Tribe, and Washington
Department of Fish and Wildlife (“Fish Co-managers™). Licensec shall fund and
implement fish propagation and enhancement programs, when and if dirccted by the Fish
Co-managers according to the following: 1) fisheries management objecctives provided to
licensee by the Fish Co-managers, 2) weight and production targets established by the Fish
Co-managers, within the capacity and production limits (maximum of 20,000 pounds for
no more than threc months annually) of the facilitics required by this article, 3) species mix,
life stages, and quantitics, based on Fish Co-managers’ direction, within the capacity and
production limits of the facilitics requircd by this article, and 4) facility production is
limited to the space available at the Sulphur Springs site;

(f) Licensee shall, beginning no later than five ycars following license 1ssuance,
make funding available to the Fish Co-managers for the purpose of evaluation, planning,
permitting and implementation of a rescrvoir nutrient enhancement program in an amount
not to cxceed $60,000 annually during the term of the license. Any funds not expended in
one year may be carried over into succecding ycars, or, at the direction of the Fish
Co-managers, duc to program assessment potential or other relevant biological factors,
may be transferred to the Habitat, Enhancement Restoration and Conservation (HERC)
Fund;

(g) Within six months following licensc issuancc for the existing facilities, and
within six months following completion of construction of facilities required by this article,
licensec shall prepare, and update periodically as nceded, a fish facility opcrations manual
that includes the following elements, as appropriate: facility layout, flow distribution
schematic and plan, emergency responsc plan, emergency personnel call-out procedures,
security plan, any current management protocols provided by the Fish Resource Parties,
reporting procedures, any operations plan approved by the Fish Co-managers, an
equipment and suppliers’ list, any fish distribution plan approved by the Fish Co-managers,
any spill containment plan approved by the Fish Co-managers, and any hygiene plan for
discase control approved by the Fish Co-managers;

(h) Licensee shall develop and implement a set of operational protocols for the
fisheries cnhancement program to be approved by the Fish Co-managers that contains at
least the following elements: 1) the method for selecting and engaging an annual contractor,
who is required to be accountable to the Fish Co-managers and qualified to implement the
program required by this article, 2) the form of annual contract and budget, to be issued for
S-year periods, with cach S-year contract commitment to be sccured 12 months prior to the
expiration of the current 5-year contract, 3) the process by which the Fish Co-managers
will consider and approve studies to be performed by licensee or other entities to optimize
fish program success, 4) the method for preparing an annual audit, to be provided to the
Aquatics Resource Group ("ARG") December 31 of each vear, of the opcration of the
facilitics based on a June 1 to May 31 opcrating year, and 5) a method for developing a
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report format to include in the contract for facility operation by Junc 1 of cach year,
containing information regarding operations, problems, facility status, future necd, and
results of the program; and

(i) Licensce shall make funds available to the Fish Co-managers to hire an on-site
manager for the fisheries enhancement program requircd by this article, following
notification of sclection of an on-site manager by the Fish Co-managers and based upon
any agreement betwceen the Fish Co-managers and the licensec. The manager will be
sclected by the Fish Co-managers.

Afier required consultation in the development of the FPFP, licensce shall provide a
minimum of 30 days for the consulted parties and other members of the ARG to comment
and to make recommendations before filing the FPFP with the Commission. The licensee
shall include with the FPFP, documentation of consultation and copies of comments and
recommendations on the FPFP after it has been prepared and provided to the consulted
partics and other members of the ARG, and specific descriptions of how the comments are
accommodated by the plan. If licensee does not accept a recommendation, the filing shail
includc the licensee’s reasons, based on Project-specific information.

Schedule. Licensce shall comply with the requircments of this article according to the
following initial schedule, which may be revised following consultation with the Fish
Resource Parties:
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Schedule for implementation of Fish propagation-enhancement programs for the Baker
River Project.

iEstimated Year of |Actions
Start Year License |

r : = —

2005 -1 Initiatc design and permitting for Phasc | hatchery construction with

| I a capacity for 7 million fry (cgg capacity ~ 7.8 million) (Phase 1
Hatchery).

‘Initiate design and permitting rearing facilitics for up to 20,000 Ibs.
\ instantancous capacity (Phasc 1 Hatchery).

‘ |Iniliate design and permitting for holding and handling facilitics for
'6,000 adult sockeye hatchery broodstock (Phase 1 Hatchery).

| Initiate design and permitting for improvements to Spawning Beach 4 |
! (SB4).

Continuc the following existing programs:

e Operation of Sockeye Spawning Beaches 2 or 3, and 4.
e Artificial incubation of 1,000,000 - sockeyc cggs.

I I e Rcaring of 130,000 sockeye for releases in June (~60,000),
‘ | ‘ fall (~60,000), and the following spring (5,000 10,000).

e Spawning, incubation and rcaring of coho. The cgg take is the
| result of sampling for tag recovery from adults and stocking
necds of Lake Shannon. Fifieen thousand arc reared for a year

and rclease for fish passage testing. <I

i e 20,000 rainbow trout for releasc into Depression Lake.

2006 0 IConstruct Phase 1 Hatchery and SB4 improvements.

Resume basin Sockeye fry productivity study.

2007-2012 ~1-6 Initiate Baker system capacily test by sequential increascs in
, production currcntly estimated at ~1 million fry per year until the :
| sockeye fry capacity of SB4 plus Phase 1 hatchery or the Baker ‘
'system carrying capacity is rcached (1st hatchery fry expected spring I
| 2008). |

}2009-201 1 ~3-5 Initiate and implement decommissioning of site of Sockeyc

i Spawning Beaches 1, 2, and 3.
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— :
'Estimated 'Year of Actions

Start Year License ;
. e . -
2012-2016  ~ 6-10 Hold production stable for Baker systcm capacity testing at Phasc 1

; Hatchery and SB4 capacity (total anticipated fry production ~10.5
million).

2015 ~9 Based on previous capacity study results initiate design and
permitting for:

| ‘Hatchery expansion to a capacity of 11 million fry (total facility fry
' lcapacity ~14.5 million) Phase 2 Hatchery.

Additional holding and handling facilitics for and additional 2,500
adult sockeye hatchery broodstock (total 8,500 adults) Phase 2

.Hatchery.
~ 2016 i~ 10 Construct Phase 2 Hatchery improvements (as appropriate).
!~ 2017- '~ 11 Resume sequential increasces in production currently estimated at ~1 :
licensc term | million fry per year until the sockeye fry capacity of SB4 plus Phasc 2

I Hatchery or the Baker system carrying capacity 1s reached.

[—

Reporting. After consultation with the ARG, the WDFW, the Swinomish Indian Tribal
Community, the Upper Skagit Indian Tribe and Sauk-Suiattle Indian Tribe, licensee shall
submit a final annual report that includes an annual audit on fish propagation facilities and
programs required by this article, based on a June 1 to May 31 operating year, which shall
be submitted to the Commission in accordance with Article 102. For the purposes of this
article, the audit shall involve a periodic revicw and report on opcrational indices that
includes financial accounting, fish handling and discase management operations,
hazardous materials handling, Spill Prevention and Control Countermeasures compliance,
and other parameters that may be designated from time to time. The licensee shall allow a
minimum of 30 days for the Parties to comment and to make recommendations before
filing the report of operations with the Commission, and comments will be provided on or
before November 30. The licensee shall include with the audit or report, documentation of
comments and recommendations on the annual report, and specific descriptions of how any
comments arc accommodated in the report. If the licensee does not adopt a
recommendation, the filing shall include the licensee’s reasons, based on Project-specific
information.
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Article 102
Aquatics Reporting

Within one year of license issuance the licensee shall prepare and file with the Commission
a report regarding plans and other measures for the restoration, management and
cnhancement of fish species in the Baker River basin. Licensce shall submit the report
annually, and provide updatcs and revisions as required by the schedule below. The
licensee shall allow a minimum of thirty (30) days for thc ARG to comment before filing
the report with the Commission, in accordance with the schedule below. The licensee shall
include with the report, documentation of comments, and specific descriptions of how
comments are accommodated in the report. If the licensee does not adopt a comment, the
filing shall include the licensee’s rcasons, based on Project-specific information.

The report, at a minimum, shall: summarize existing plans or other measures of agencics
and tribes, including Endangered Species Act recovery plans and the Aquatic Conservation
Strategy of the Northwest Forest Plan; and describe how the licensee, agencies, and tribes
coordinatc in the implementation of their respective plans and measures. The licensee
shall consider this report in the course of implementing Article 101 (Fish Propagation),
Article 103 (Upstrcam Fish Passage), Article 104 (Connectivity), Article 105
(Downstrcam Fish Passage), Article 106 (Flow Implementation), Article 109 (LWD),
Article 505 (Riparian/Aquatic Habitat), and Article 602 (HERC Fund). The report shall
also include the status of development or implementation of plans or other mecasures and
annual reporting required by Articles 101, 103, 104, 105, 106, 108, 109, 110, 401, 505, and
602 according to the Aquatics Reporting Schedule, as follows;
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Aquatics Reporting Schedule

Update
Article Annual Report from
Number Reportdue? Article 102 Reporting period
101 X Previous 12 months,
June 1 to May 31
102 X Varies - 12 Months
103 X X Previous 12 months,
June 1 to May 31
104 X X Previous 12 months,
June 1 to May 31
105 X Previous 12 months,
September 1 - August 31
106 X Previous 12 months,
October 1 - September 30
108 Previous 12 months,
January 1 - December 31
109 X Previous 12 months,
January 1 - December 31
110 X Previous 12 months,
January 1 - December 31
401 X Previous 12 months,
April 1 - March 31
505 X Previous 12 months,
January 1 - December 31
602 X X Previous 12 months,
January 1 - December 31
Baker River Hydroclectric Project -56-
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Draft report due date

Oclober 31

January 31

August 31

August 31

November 30

November 30

March 31

March 31

March 31

June 30

July 31

July 31
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In complying with the reporting schedule, licensce shall be governed by the following illustration of plan drafling, commenting, and
reporting:

Reporting Schedule for Aquatics Articles 101-110, 401, and 602

Articles  Draft report due date Jan Feb Mar Apr May Jun Jul

Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr

FPEP 101 October 31
Overall Rept 102 January 31
Upstream
Passage 103 August 31
Upstream
Connect 104 August 31
Downstream
Pass 105 November 30
Instream Flow 106 November 30
Grawel 108 March 31
LWD 109 March 31
Erosion control 110 June 30 .:]

wa 401 March 31 o
HERC 602 July 31
—
Reporting Period
Draft due

30 day Party
12 Month Review Period
Reporting Period

Party comment
period
Draft FERC
Report due

Final due to FERC
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Article 103
Upstream Fish Passage Implementation Plan

1icensec shall provide safc and effective upstrcam passage at the Baker River Project by
using trapping, sorting, holding and hauling facilities located on the Baker River and other
operations and facilities as appropriate for the Baker River Project, in accordance with the
plan described in this anticle. Facilities include new facilitics and renovations to existing
facilities.

Licensec shall devclop, submit to NOAA Fisheries and USFWS for approval, and file with
the Commission for approval, an Upstream Fish Passage Implementation Plan (UFPIP).
The licensee shall develop the UFPIP in consultation with the ARG and specifically with
NOAA Fisheries, USFWS, WDFW, the Upper Skagit Indian Tribe, the Sauk-Suiattle
Indian Tribe, and the Swinomish Indian Tribal Community.

Iicensee shall develop and submit the UFPIP in phascs, according to the schedule that
follows, or on an alternative schedule specificd in the UFPIP within six months of license
issuance:

e LUFPIP — Upstream Passage Construction & Design. No less than 60 days
before initiation of construction and no later than 2 years after license issuance,
the licensee shall file with the Commission its complete plans and
specifications and schedule for construction of facilities for attraction, capture,
and transport of upstrcam migrating fish at the Lower Baker Development.

e UFPIP Upstrcam Passage Operation & Maintenance (O&M). No less than
60 days before initiation of operation, the licensce shall file with the
Commission its complete plans and specifications for O&M of upstream
passage facilities. The O&M plan shall include at least the following elements:
a) fish handling, b) hauling frequencies, ¢) frequency and magnitude of
attraction flows, d) species protocol, ¢) trap operational flows, f) a schedule,
g) the method for providing annual updatces, and h) trap reporting requircments.

e UFPIP — Upstream Passage Quality Assurance/Quality Control. No less than

60 days before initiation of operation, licensee shall file with the Commission
for approval a quality assurance/quality control plan for the upstream passage
facilitics to confirm that the approved plans will be constructed as approved.

e LUFPIP — Upstream Passage Emergency Response Plan. No less than 120 days
prior to the initiation of operation of any of the fish passage facilities required
by this article, licensce shatl file with the Commission a preliminary response
plan addressing operational contingencics and emergencies, and shall file a
final plan with the Commission within 120 days from startup testing.

e UFPIP - Fish Passage Annual Reporting. The licensce shall filc with the
Commission an annual repont describing the operation of the upstream fish
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passage facilities for the past year at the Lowcer Baker Dam, pursuant to Article
102. The report shall include the numbers and species of fish captured in the
trap and the associated disposition of those fish. The rcport shall include a
description of problems and associated remedies for such problems, describe
any modifications of the facilitics implemented in the prior year, and audit and
report operational compliance.

‘The licensce shall allow a minimum of 30 days for the consulted partics to comment and to
make reccommendations before filing cach of the above plan components with the
Commission. The licensce shall include with cach of the plan components and reports
required by this article, documentation of consultation and copies of comments and
recommendations on the completed plan component, documentation of the approval of
USFWS and NOAA Fisheries or documentation of the status of the review by USFWS and
NOAA Fisheries, and specific descriptions of how the other consulted parties’ comments
are accommodated by the plan. If the licensce does not accept a recommendation, the
filing shall include the licensce’s reasons, based on Project-specific information.

Licensce shall make funding availablc in an amount not to excced $20,000 annually during
the term of the license for beneficial modifications beyond the scope of any modifications
required to meet performance standards. The licensce may, in consultation with the ARG,
modify facilities or operations as a result of performance reporting, changing needs and
new technologies, provided that such modifications shall not procecd without the approval
of the NOAA Fisherics and USFWS. Modifications shall be submitted to the Commission
for approval.
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Article 104
Connectivity between Lake Shannon and Baker Lake

Licensee shall provide a fishway between Lake Shannon and Baker l.ake for native char
and other native fish specics that become isolated by the Project. No later than three years
after licensc issuance, the licensee shall conduct an investigation, in consultation with the
ARG, and specifically with NOAA Fisherics, USFWS, WDFW, the Upper Skagit Indian
Tribe, the Sauk-Suiattle Indian Tribe, and the Swinomish Indian Tribal C ommunity, to
develop and initiate studics with regard to the type of fishway, its location and iming, and
the species and numbers of fish to be collected and transported upstream of Upper Baker
Dam, following approval from NOAA Fisheries and USFWS. The investigation may
include tagging, radio-tagging or other methods.

Fishways provided according to this article may range from, but may not necessanly be
limited to, collect and haul operations, a temporary weir and trap on Sulphur Creek or a
similar facility installed below Upper Baker Dam, up to a morc permanent trap and haul
facility below Upper Baker Dam. The facility shall include design accommodations for
other aquatic species that do not compromise the primary design focus on native char and
may be significantly lesscr in scopc and complexity than the adult fish trap downstrcam of
I.ower Baker Dam. Investigation is necessary to narrow the range of prospective fishway
alternatives within this range.

If testing demonstrates that the approved prototype fishway does not appropriately achieve
fish species connectivity, licensce shall propose an alternative plan to the ARG for
approval by USFWS and NOAA Fisherics.

Licensce shall develop, submit to NOAA Fisheries and USFWS for approval, and file with
the Commission for approval, a Fish Connectivity Implementation Plan (FCIP). The
licensce shall develop the FCIP in consultation with the ARG and specifically with NOAA
Fisheries, USFWS, WDFW, the Upper Skagit Indian Tribe, the Sauk-Suiattle Indian Tribe,
and the Swinomish Indian Tribal Community.

The licensce shall develop and submit the FCIP in phases, according to the schedule that
follows, or on an alternative schedule submitted to the Commission for approval by
licensec within six months of license issuance:

¢ FCIP - Fish Conncctivity Construction & Design. No less than 60 days bcfore
initiation of construction and no later than 3 years after license issuance, the
licensec shall file with the Commission its complete plans, specifications, and
schedule for construction of facilities and/or operations for attraction, capture,
and transport of upstream migrating fish from Lake Shannon to Baker Lake.

e FCIP - Fish Connectivity Operation & Maintenance (O&M). No less than
60 days before initiation of operation, the licensee shall file with the
Commission its complete plans and specifications for O&M of upstream
passage facilitics. The O&M plan shall include at lcast the following clements:
a) fish handling, b) hauling frequencics, ¢) frequency and magnitude of
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attraction flows, d) species protocol, €) trap operational flows, f) a schedule,
g) the method for providing annual updatcs, and h) trap reporting requirements.

e FCIP Fish Connectivity Quality Assurance/Quality Control. No less than
60 days before initiation of operation, licensce shall file with the Commission
for approval a quality assurance/quality control plan for the upstream passage
connectivity facilitics and/or operations to confirm the approved plans will be
constructed andsor operated as approved.

e ECIP Fish Connectivity Emergency Response Plan. No less than 120 days
prior to the initiation of operation of any of the fish passage facilitics required
by this article, licensee shall file with the Commission a preliminary response
plan addressing operational contingencies and emergencics, and shall file a
final plan with the Commission within 120 days from startup testing.

e FCIP - Fish Connectivity Annual Reporting. Licensee shall file with the
Commission an annual report describing the operation of the upstrcam fish
passage connectivity facilities for the past year at the Upper Baker and Lower
Baker Developments, pursuant to Article 102. The report shall include the
numbers and specics of fish captured in the trap and the associated disposition
of those fish. The report shall include a description of problems and associated
remedies for such problems, any modifications of the facilities implemented in
the prior year, and audit and rcport opcrational compliance.

The licensee shall provide a minimum of 30 days for the consulted partics to comment and
to make recommendations before filing each of the above plan components with the
Commission. The licensee shall include with cach of the plan components and reports
required by this article, documentation of consultation and copies of comments and
recommendations on the completed plan component after it has been prepared and
provided to the consulted parties, documentation of the approval of USFWS and NOAA
Fisherics or documentation of the status of the review by the USFWS and NOAA Fisheries,
and specific descriptions of how the other consulted partics’ comments are accommeodated
by the plan. If the licensee does not accept a recommendation, the filing shall include the
licensee's reasons, based on Project-specific information.
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Article 105
Downstream Fish Passage Implementation Plan

Licensec shall provide safe and effective downstream passage at the Baker River Project
by using attraction, guidance, trapping, sorting, holding and hauling facilities located on
the Project reservoirs and other operations and facilitics as appropriate for the Baker River
Projcct, in accordance with the plan described in this article. Required facilities include
new facilities and may include renovation of some existing facilities.

Licensec shall develop, submit to NOAA Fisherics and USFWS for approval, and file with
the Commission for approval, a Downstream Fish Passage Implementation Plan (DFPIP).
The licensee shall develop the DFPIP in consultation with the ARG and specifically with
NOAA Fisheries, USFWS, WDFW, the Upper Skagit Indian Tribe, the Sauk-Suiattle
Indian Tribe, and the Swinomish Indian Tribal Communtty.

The plan shall be implemented in phases, according to the schedule that follows, or on an
alternative schedule to be submitted to the Commission for approval by licensee within six
months of license 1ssuance:

e DFPIP — Downsircam Passage Construction & Design. No less than 60 days
before initiation of construction and no later than 2 years after license issuance,
the licensee shall file with the Commission its complete plans and
specifications for construction of facilities for attraction, capture, and transport
of downstrcam migrating fish at the Upper Baker and Lower Baker
Dcvelopments.

The downstream passage construction and design actions shall include
licensee’s provision of safe and cffective downstrcam passage at the Upper
Baker and Lower Baker Developments, which may include the following
features: a) a guide net; b) a floating surface collector (FSC); ) a transition
structure between the guide net and FSC; d) a transportation conduit; ¢) a
ﬂoatm;, fish trap; f) transfer facilities; g) hauling vchicles, and h) stress-relief
ponds, in accordance with the plan described in this article. The downstrcam
passage facilities shall be developed and installed according to the following
sequence:

1) Upper Baker phasc one shall include a 500 cfs capacity floating surface
collector (with 1,000 cfs pumping capacity) and ancillary facilitics, to
be scheduled to be operational by March 2008;

2) Lower Baker phase onc shall include a 500 cfs capacity floating surface
collector (with 1,000 cfs pumping capacity) and ancillary facilitics, to
be operational by March 2012;

3) Upper Baker phase two shall be provided if Upper Baker phase onc fails
1o meet performance criteria described in the DFPIP and the Services'’
section 18 prescription, and shall include a 1,000 cfs capacity floating
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surface collector 1o be installed no later than five (5) ycars after
completion of phase one, if needed; and

4) Lower Baker phase two shall be provided if l.ower Baker phasc one
fails to meet performance criteria described in the DFPIP and the
Services’ section 18 prescription, and shall include expansion of the
existing 500 cfs floating surface collector to 1,000 cfs capacity, if
needed.

5) If at any time before a phasc two expansion segment is constructed for
cither the Upper Baker or Lower Baker FSC, NOAA Fisherics and the
USFWS determine that phase two is not required as a prescriptive
mcasure duc to the success of phase one downsiream passage, and both
NOAA Fisheries and USFWS provide documentation to the licensee
and to FERC that no further prescriptive measures arc rcquired,
$800,000 will bc made available to fund projccts identified pursuant to
Article 405 for each unnecessary expansion.

DFPIP Downstream Passage Operation & Maintenance (O&M). No less than
60 days before initiation of operation, the licensce shall file with the
Commission its complete plan and specifications for O&M of downstream
passagc facilities. The O&M plan shall include at least the following elements:
a) the seasonal period of operation, b) special floating surface collector
operations, c) fish sampling, d) fish handling protocols, e) holding and release
protocols, f) transport loading rates, g) trap counts reported weckly, h) a
schedule, and 1) the method for providing annual updates.

DFPIP Downstream Passage Quality Assurance/Quality Control. No less
than 60 days beforc initiation of operation, licensce shall filc with the
Commission for approval a quality assurance/quality control plan for the
downstream passage facilities to confirm the approved plans will be
constructed as approved.

DFPIP _Downstream Passage Emergency Response Plan. No less than

120 days prior 1o the initiation of operation of any of the fish passage facilities
required by this article, licensee shall file with the Commission a preliminary
responsc plan addressing operational contingencies and emergencies, and shall
filc a final plan with the Commission within 120 days from startup testing.

DFPIP__ Fish Passage Annual Reporting. Licensee shall file with the
Commission an annual report describing the opcration of thc downstream fish
passage facilities for the past ycar at the Upper Baker and Lower Baker
Devclopments, pursuant to Article 102. The report shall include the number
and specics of fish captured in the trap and the associated disposition of those
fish. The report shall include a description of problems and associated
remedics for such problems, any modifications of the facilities implemented in
the prior vear, and audit and report operational compliance.
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If there are any unexpected delays for the schedulces set forth in this article, licensec shall
convene a mecting of the ARG to identify an acceptable alternative to properly protect,
mitigate and enhance downstream fish passage in the context of the schedule for all
downstrcam passage facilities, which may include, without limitation, an accclerated
schedule for fish passage at one reservoir if the schedule is delayed for fish passage at the
other rescrvorr.

The licensee shall allow a minimum of 30 days for the consulted partics to comment and to
make recommendations before filing the plan with the Commission. The licensee shall
include with the plan, documentation of consultation and copics of comments and
recommendations on the completed plan after it has been prepared and provided to the
consulted partics, documentation of the approval of USFWS and NOAA Fisheries or
documentation of the status of the review by the USFWS and NOAA Fisherics, and
specific descriptions of how the consulted parties’ comments arc accommodated by the
plan. If the licensce does not accept a recommendation, the filing shall include the
licensee's reasons, based on Project-specific information.

If licensce needs to submit an alternative schedule to the Commission, licensee shall
prepare the schedule in consultation with the ARG. Licensee shall provide a copy of the
proposed alternative schedule to the Commission, and shall forward any comments on the
alternative schedule to the Commission along with the proposed altcrnative schedule.
Upon approval, the altemative schedule becomes a requirement under the licensc, and the
licensce shall implement the alternative schedule, including any changes required by the
Commission.

Licensce shall make funding available in an amount not to exceed $20,000 annually during
the term of the license for beneficial modifications beyond the scope of any modifications
required to meet performance standards. The liccnsee may, in consultation with the ARG,
modify facilities or operations as a result of performance reporting, changing needs and
new technologies, provided that such modifications shall not procecd without the approval
of the NOAA Fisherics and USFWS. Modifications shall be submitted to the Commission
for approval.
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Article 106
Flow Implementation

Licensee shall release flows and manage reservoirs at the Baker River Project for the
protcction, restoration and/or enhancement of fish and wildlife resources, riparian vegetation,
aesthetic resources, water quality, recreation resources, flood control and health and safety, as
described in this article and Article 107,

(A) Interim Operations. Until the new units described in this article are constructed.
licensce shall conduct operations in accordance with the Interim Protection Plan (IPP)
analyzed in the Biological Opinion for Endangered Species Act Scction 7 Consultation for the
Baker River Hydroelectric Project (FERC No. 2150), NOAA Fisherics Consultation
No. 2002/01040, or as approved by the Commission. During this interim period, licensce shall
use best cfforts to protect other species of salmonids not addressed in the IPP by reducing the
maximum flow from generation of 4,100 cfs to 3,200 cfs from the Lower Baker Development,
or less if possible, during the spawning season, from September | to December 31. The
licensce shall investigate methods and make best efforts to reduce ramping rates toward the
standards established in Aquatics Table 1 below. In making its best efforts, licensee shall
consider the best intcrests of the fish resources by limiting the rate of change of incrementally
decreasing flows, limiting the amount of daily amplitude change, and minimizing the
diffcrence between spawning and incubation flows. These flows may not necessarily be
preferred for energy gencration, but will be within the operational limitations of the existing
Lower Baker dam and powerhouse.

(B) Flow Implementation Plan. Within four years of license issuance, the licensce shall
prepare and submit for the Commission’s approval a Flow Implementation Plan (FIP). The
FIP shali: 1) specify the schedule for construction of two new generating units each with 750
cfs capacity, as provided in subsection (E); 2) require the implementation of Aquatics Table 1
or 2 as provided in sub-section (C), following construction; 3) provide the process and criteria
for proposing modifications to Aquatics Tablc 1 or 2; and 4) provide the process and critena
for amending the FIP. The licensee shall develop the plan in consultation with the ARG,
including specifically Ecology, USFWS, NOAA Fisheries, USDA-FS, WDFW, the
Swinomish Indian Tribal Community, Upper Skagit Indian Tribe, and Sauk-Suiattle Indian
Tribe. The licensee shall allow a minimum of 60 days for the consulted entities to comment
and to make recommendations before filing the plan with the Commission. The plan shall
include documentation of consultation, copics of comments and recommendations, and the
licensee’s responscs. If the licensee does not accept a recommendation, the plan shall include
the licensce’s reasons based on Project-specific information.

(C) Plan Implementation. Following construction of the facilities required by this
article, the licensee shall releasc flows as provided in Aquatics Table 1. In the event that the
Army Corps' of Engincers’ (ACOE) District Engineer directs the licensee to opcratc the Lower
Baker reservoir to provide up to 29,000 acre-feet of storage in accordance with Article 107,
licensee shall implement Aquatics Table 2, following the construction of any necessary
facilitics modifications, and the FIP shall be revised to incorporate Aquatics Table 2.
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(D) Agquatics Table 1 or 2 Modifications. Aquatics Table 1 or 2 may be modified, as
appropriate 1o protect, mitigate, and enhance aquatic resources. If licensce obtains or receives
new information that suggests different flows may better protect, mitigate, and enhance
aquatic resources, then licensce will provide the new information to the ARG to allow
consideration of a modification to Aquatics Table 1 or 2. The ARG may proposc a
modification provided that the modification shall not require licensee to make additional funds
available or to increasc the total expected cost or other impact on Project generation or capacity,
subject to the reserved authority of the Commission or Ecology. Modifications may be
proposed at any time prior to completion of the FIP or through the plan amendment proccss
thereafter. Following approval by the Commission, the licensce shall implement the
modifications as required by the FIP.
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Engineering Module: Three turbines (one 4,100 cfs turbine, two 750-cfs turbines)

Lower Baker Development

_L’pper Baker [;t-:velopment |

No changes to turbine configuration_

Max Pool Min Poel I Flood Ma Pool " Min Pool Max Daily
Min. lnstream | Max. Instream Downramping Flood Control Level (ft) Level (ft) Control Level (ft) Level (Tt} Poal Level
Period | riow (et Flow (efs) | Rates ™ storage AF) | (vavpss) | ovavpss) | Period | swrageab) | (NAVDES) | (NAVDSE) | Change
Augl-31 [ 10 ] 3,600 | 44235 40475 Awpl-l) 72777 7248 Max pool
L Sep -3l 1000 | 3600 44238 | 40475 | Nep 13 2770 | MR Fucluation &
05 foper
19 1.000 3,600 _ 442.35 104,75 4-9 No flood 711 7208 | rolling 24-hr
I . . B _ __ | T1-inch per hour | . | __ contrul | _ period
I CX 1_ 1,000 S 3200 day and might 44235 | 4047% l(l-.‘()_l requirenkent lLT_??""? A nisw |
Ot 1-7 1.000 30t 442,35 389 Oct 17 | prorwiron L 72173 7138
8-15 1,000 3200 44235 | 389 8-15 727.77 6RS
16-20 | 1.000 3.200°" | 44235 389 16-20 72777 685
2130 1.200 00 | | 4423s k) 21-31 - 721.77 085
 Nov 1S 1,200 600 7| [ 44235 | 2wy Nov 1-15 16,000 AF N 085
16-30 1,200 3600 | 2-mches per | 44235 39 _ 1o-30 | 71156 685 A No .
Dec 1431 1.200 3,600 hourdayand | Nofood comrol | 442,35 389 Dog 131 ] Lo 711 50 oRS 0;"::;3('1'::\_
Jan 1-3) 1,200 5,600 nmight requirerment 44235 389 Jan 1.3 : 711.56 6RS :
T . : 11/15 10 03/01 pool level
Feb 118 1,200 5,600 442,35 38w Feb 1-15 T80 685 changes
L) 1,200 5.600 44235 iR9 16-28 mse | 68S
Mat 1-3 1.200 5,600 44235 389 Mar 1-31 | iib! 685
__Apr1-30 1,200 3.600 0 mches per _ 44235 189 Apr 1-30 718 685
_ May |-R ] 1200 _ 3o hour day and 2 | 44235 189 May 1-8 2177 GRS
| Y-14 1,200 3.600 inches per hour 442 35 389 9.14 No flood 727.17 7138
1522 1200 | 3.600 mght 44235 389 15-22 | conteol 727.77 7188 L
I 1 T I em | o a423s xRy 23-3] . requuement | 72797 724X Max poal
un 115 | 1200 | se00 | B 442.35 475 Jun1.s | afler03ol 12007 | 1248 fluctwation =
630 | 1200 5600 1 -inch Mour day 44235 | 404Ts 16-30 _mm | s 1‘ll?l‘|5n"f:_’hr
i aw se0 | andnigh I aaas ap4.7s 13 12077 7318-_-_,_?(.1:,_;1‘

' Maximum release constraints eliminated when Baker Lake inflow > 10 % monthly exceedance flow
OR Skagit River above the Baker River confluence > 24,000 cfs Cctober through December.
> Downramping rates measured at the Baker River at Concrete, but based on stage changes observed
al Transect 1 on the mainstem Skagit River below the Baker River confluence (RM 56.5).
' Maximum elevalion unless otherwise directed by the Distnct Engineer {ACOE) during Flood Season.

No minimum flow requirements.
No maximum instream flow constraint.
No downramping limitations for environmental interests.

NOTE: All elevations are referenced to NAVD 88. Operations in effect for all years (no special dry year conditions)
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Aquatics Table 2 . . .
[ L.ower Baker Development ] Upper Baker Development ]
i Engineering Module: Three turbines (one 4,100 cfs turbine, two 750-cfs turbines) | No changes to turbine configuration

a T " Max Pool® | Min Pool Max Pool ™~ MinPool | Max Daily
Min. Instream | Max. Instream Downramping Flood Control Tevel (Tt) Level (1) Flood Control Level {Tt) 1.evel (ft} Pool | .evel
| Period | riowgetsy | Flow (cfy) ™ Rates ¥ Storage (AF) | (vavnag) | (xavDss) | Period | swrage(AF) | (NAVDSS) | (NAVDSS) | Change
 Aug M Lo 3000 | 44235 | 40475 _ Augl N L TR Max poal
| Sep 13| 1,000 3,640) No fload contral  — 44235 | 44T Sep 1-3 AN 1M ﬂucm;?tmn
requircment priot o floed Ufnpﬂ
4-9 1,000 3,600 o 1071 442 38 404 75 4.9 contro) 727177 P20 8 rolling 24 hr
_ . R 1-inch per hour . | _ _ requirenknt | . penod |
_ 1030 1.000 3.200 day and might 44235 4475 1020 priorwlQIS | 72777 7188
a1 low | 3200 42855 x| Oc-7 | |} 12717 T138
g5 1 1000 | 3,200 | 42855 389 8-15 Po12777 685 '
16-20 1,000 3,200 428.55 389 16-20 LR 085
21-3] 1.200 3,600 a 428.55 %9 213 | 1S 6RS
Nuov 1-15 1,200 et 29,000 AF 10/0] 42858 389 Nov 1-15 711 50 085 _
16-30 - 1.200 3,600 2-mches per to 03/01 428 55 389 16-30 74,000 AF 1156 bRS No
Dee 131 | 1,200 3600°" | hour day and 42853 89 Dee 1-31 | 10115 10 03/01 .56 685 consirans
a3 | 1200 | 5600 | mgh ass | 3o “Jan 1431 | 711,56 s | 70 _d_a_']l"
Feb 1418 1,200 T s600 ) 428 55 389 Feh 1415 | 71156 688 p:;un;:-:
16-28 ;- 1,200 5600 ; 428,55 R | 16-28 _ Lse | 68s
| Mari: | 1200 5600 i 44235 3R Mar 1-31 T 685
Aprl-3g | 1,200 _ 1,600 0 inches per 442 35 } ki) Apr 1-30 . 718 0GRS
[ May b &8 | 1200 _ | 3.600 hour day and 2 442.35 3R9 _May 1-% | | mn (.4
9.14 1.200 3,600 inches per hour =~ 442.35 %0 9-14 No tlood 721317 3%
T o 2,600 mght o flood control 44235 Ay 15-22 cantrol 7mn TIRR
- - g requirement after —— = - - . - — - -
_n 1200 | xe0n 01 0] 44238 . 2 requirement 72777 7248 Max puol
| dunias | 1200 5,600 o 44235 40475 Jun 115 @fer0301 72777 7248 Nuctuation -
o0 1200 5,600 | toneh Mour day 44235 40475 16-30 127.77 724% m‘]’l-;g‘:_'hr
Jul 138 | 1,200 5,600 | andmght l 442.35 404.75 Jul1-31 72777 248 period
' Maximum release constraints eliminated when Baker Lake inflow > 10 % monthly excaedan_oe flow '
OR Skagit River above the Baker River confluence > 24,000 cfs October through December. No minimum flow requirements,
* Downramping rates measured at the Baker River at Concrete, but based on stage changes observed No maximum instream flow constraint.
at Transect 1 on the mainstem Skagit River below the Baker River confluence (RM §6.5). No downramping limitations for envircnmental interests,
" Maximum elevation unless otherwise direcled by the District Engineer (ACOE) during Flood Season. _

NOTE: All elevations are referenced to NAVD 88, Operations in effect for all years (no special dry year conditions)
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Aquatics Ramping Rate Figure A: Relationship between flows in the Baker River and Skagit
River (Transect 1/Dallas Gage) and resulting in ramping schedule for the Baker River Project
as measured at the Baker River at Concrete Gage to effect the Skagit river for scasons requiring
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Aquatics Ramping Rate Figure B. Relationship between flows in the Baker River and Skagit
River (Transect 1/Dallas Gage) and resulting in ramping schedule for the Baker River Pro_lccl

as measured at the Bakcr River a1 Conercte Gage to effect the Skagit river for scasons requiring
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(E) Construction of New Units. To achicve this flow regime and mect these
ramping rates, the licensce shall, upon Commission approval of a construction plan and
schedule: 1) install two new generating units with approximately 750 cfs capacity cach at
the Lower Baker Development, to come on line within six ycars after license 1ssuance; and,
if nceded, 2) alter the existing facilities.

(F) Ramping Rates. The licensee shall, beginning as carly as reasonably
practicablc following licensc issuance and installation of the two new generating units at
the Lower Baker Development, change the ramping rates for all licensee-controlled
streamflow releascs per Aquatics Table 1 or 2. The ramping ratcs shall apply on the Skagit
River at transcct 1, but will be measured on the Baker River based upon an established
relationship shown on a table or curve to be developed by licensce by seeking input from
thc ARG, WDFW, the Upper Skagit Indian Tribe, the Sauk-Suiattle Indian Tribe, the
Swinomish Indian Tribal, the USFWS, NOAA Fisherics, and USDA-FS, and in
consultation with Ecology, and in accordance with any approval received from Ecology.

Thesc ramping restrictions arc to be in effect whenever the flow, as calculated at the
Skagit River above the Baker River confluence, is less than or equal to 26,000 cfs. The
rclationship between flows and ramping is depicted on Aquatics Ramping Rate Figures A
and B above.

(G) Monitoring Flows and Ramping Rates. Instream flows and ramping rates shall
be monitored at the USGS gage (Station 12193500) Baker River at Concrete or via other
approved means. Results of monitoring shall be made available to the Commission as part
of the report rcquired by this article. In the event that the gaging site USGS #12193500
Baker River at Concrete is no longer operable and another gage is used which is influcnced
by extrancous conditions (gages of the Skagit River, or tributarics, wind action,
fluctuations in flow from upstrcam projects, for example), these ramping compliance
conditions will be revisited.

(H) Temporary Modification to Flows and Ramping Rates — Natural Events. The
flow regime required by this article may be temporarily suspended and modified in the
event that drought conditions, or some other natural event outside of the control of licensee,
limit licensee’s ability to comply with the requirements of this article. Prior to operating
outside of the conditions of this article, licensee shall: 1) notify the ARG and, at lcast,
NOAA Fisheries, USFWS, Ecology, WDFW, the Sauk-Suiattle Indian Tribe, the
Swinomish Indian Tribal Community, thc Upper Skagit Indian Tribe, and Skagit County; 2)
hold a meeting to identify potential options and solutions, which may include, but not be
limited to, controlled generation and specificd release patterns to protect fish to the extent
practicable; and 3) obtain approval from Ecology. Controlled generation and specified
release pattern solutions include, but are not limited to, the following:

If the total Project live storage (Baker Lake and Lake Shannon combined) drops
below 160,000 acre-feet, licensce shall notify the ARG and reduce gencration at the Lower
Baker Development to the minimum instream flow in effect at that time until Project
storage has been restored above 160,000 acre-feet.
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(1) Temporary Modification to Flows and Ramping Rates Emergencies. In the
event that a condition affecting the safety of the Project or Project works, as defined by 18
C.E.R. § 12.3(b)(4), occurs and docs not allow for consultation to occur before responding,
then flows and ramping ratcs may bc temporarily modificd following any consultation with
Feology that is possible given the exigencies of the event. If the flow is so modified, the
licensee shall notify Ecology, the Commission and the ARG as soon as practicable after the
condition is discovered, without unduly interfering with any nccessary or appropriate
cmergency repair, alarm, or other emergency action procedure. Licensce shall provide all
members of the ARG with a copy of any written report required by 18 C.F.R. § 12.10(a)(2)
within ten (10) days of filing with the Commission.

(J) Reporting Violations. In the event of a violation of the flow release or ramping
schedule, the licensee shall report such violations as soon as discovered, but no later than
24 hours. Email notification, or other reporting mechanisms, agreeable to the partics, shall
be made to the Commission, Ecology, and the ARG. The licensee shall provide a
follow-up report to the Commission, Ecology, and the ARG within two wecks of the
incident stating what occurred, licensee’s response, and any mcasures licensee proposcs to
reducc future similar occurrences.

(K) Annual Reporting. Within two years of licensc issuance and annually
thercafier according to the schedule set forth in Article 102, the licensce shall prepare and
submit a Flow [mplementation Report (FIR) regarding implementation of this article’s
requircments. The licensce shall develop the report in consultation with the ARG,
including specifically Ecology, USFWS, NOAA Fishcries, USDA-FS, WDFW, the
Swinomish Indian Tribal Community, Upper Skagit Indian Tribe and Sauk-Suiattle Indian
Tribe. The licensee shall provide a minimum of 60 days for the consulted cntities to
comment before filing the FIR with the Commission. The FIR shail include
documentation of consultation, copies of comments, and licensee’s responses based on
Project-specific information.

(L) Conflicts. If a conflict arises between the ramping rates or flow rcgimes in
Article 106 and the additional flood control measures implemented as a part of Article
107(b) or (c), then the licensce shall modify its operations to the minimum extent necessary
10 avoid the conflict in a manner to protect aquatic resources.
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Article 107
Flood Storage

(a) The licensce shall so operate the Upper Baker River reservoir as to provide cach year
16,000 acre-feet of space for flood regulation between October 15 and March 1 as
replacement for the valley storage eliminated by the development. Utilization of this
storage space shall be as directed by the District Engineer, Corps of Engincers. In addition
1o the above-specificd 16,000 acre-fect, the licensce shal! provide in the Upper Baker River
reservoir space for flood control during the storage drawdown season (about Scptember 1
1o April 15) up to a maximum of 58,000 acre-feet as may be rcquested by the District
Enginecr, provided that suitable arrangements shall have been made to compensatc the
licensee for the reservation of flood control space other than the 16,000 acre-feet specified
herein.

(b) Additionally, from October 1 to March 1, licensee shall operate the Lower Baker
storage reservoir 1o provide up to 29,000 acre-fect of storage for flood rcgulation, at the
direction of the District Engineer, Corps of Engineers, acting on behalf of the Secrctary of
the Department of the Army, subject to the following: (i) such storage shall be provided
only in accordance with arrangements that are acceptable to the Corps of Enginecrs; and
(ii) such storage shall be provided only after suitable arrangements have been made to
compensate the licensee for the 29,000 acre-feet of storage for flood regulation specified
herein.

(¢) Licensce shall consult with the ARG, and specifically Skagit County and the Corps of
Engineers, to develop means and operational methods to opcrate the Project rescrvoirs in 4
manner addressing imminent flood events and consistent with the requircments of the
liccnse. Appropriatc means and methods may include, without limitation, additional
reservoir drawdown below the maximum established flood pool. Licensce shall submit a
report to the Commission within three years following license 1ssuance describing any
operational changes developed as a result of this consultation.
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Article 108
Gravel

Within two years of license issuance, or on an alternative schedule submitted to the
Commission for approval, the licensee shall develop and file with the Commission for
approval a Baker River Gravel Management Plan (BRGMP) for the purposes of cvaluating
sediment interruption by the Baker Projcct and identifying any gravel augmentation
measures to be implemented by the licensee. Gravel augmentation identified in the plan
shall not exceed 12,500 tons annually. Licensce shall develop the plan in a manner that
considers cost-cffective evaluation measurcs and does not require a comprehensive
asscssment of sediment dynamics in the Skagit River Basin. The BRGMP, at a minimum,
shall describe the cxisting and proposcd:

1. Gravel augmentation measures intended to improve the geomorphic function of the
Lower Baker River alluvial fan and affected downstream reach of the Skagit River
to the extent of Project impediment to sediment transport, which includes the
mainstem river channel and associated depositional features located within the
Skagit River floodplain and may address the following: 1) location and
contribution of gravel/cobble-sized material in the affected reach, 2) condition and
substrate attrition rates in the reach immediately upstream, 3) substrate attrition
rates within the affected rcach, and 4) substrate sizes in rclation to biological necds
of salmonids and other aquatic organisms;

2. Procedures for evaluating and monitoring the conditions in the Skagit River to
determine when and if gravel augmentation is or becomes warranted and to track
long-term trends in substrate profile degradation; and

3. Implementation guidelines and triggers for gravel/cobble augmentation. Triggers

may be based on various factors, which may include, without limitation, the
condition of the middle Skagit River absent Project influence, fluvial gecomorphic
changes throughout the term of the license, and/or habitat suitability for salmonids
or other aquatic organisms using the middle Skagit River.

The licensee shall devclop the BRGMP following consultation with the ARG. The
licensee shall allow a minimum of 60 days for the consulted cntities to comment and to
make recommendations before filing the plan with the Commission. The licensec shall
include with the plan, documentation of consultation and copies of comments and
recommendations on the completed plan after it has been prepared and provided to the
ARG, and specific descriptions of how ARG comments are accommodated by the plan. If
the licensee docs not accept a recommendation, the filing shall include the licensee’s
reasons, based on Projcct-specific information.

If licensee needs to submit an alternative schedule to the Commission, licensce shall
prepare the schedule in consultation with the ARG. Licensee shall provide a copy of the
proposed altermative schedule to the ARG at least 30 days prior to submitting the
alternative schedule to the Commission, and shall forward any comments on the altcrnative
schedule to the Commission along with the proposed alternative schedule. Upon approval,
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the altcrnative schedule becomes a requirement under the license, and the licensec shall
implement the altemative schedule, including any changes required by the Commission.

Licensce shall perform the evaluation and monitoring, and gravel augmentation measures
as required by the plan.
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Article 109
I.arge Woody Debris

Within two years of licensc issuance, or on an alternative schedule submitted to the
Commission for approval, the licensee shall develop and file with the Commission for
approval a Large Woody Dcbris Management Plan (LWDMP). The LWDMP shall
provide for the reasonable transport of large woody debris (wood over 12 inches (30 cm) in
diameter and over 8 feet (244 cm) long) from Project rescrvoirs to mutually agreeable
stockpilc areas in the Baker basin to be identificd in the plan. The plan shall identify the
following 20-year targets for transport: 1) 2,960 picces 30-60 cm diameter, 2) 540 picces
60-90 cm diameter, and 3) 160 pieces greater than 90 cm diameter. The plan shall set forth
specific annual transport requircments that will allow licensee to achieve the 20-year
targets if LWD is available. Licensee's obligation shall not extend to sccurity of the
stockpiled LWD, unless located on Project lands. The plan shall establish (1) wood transfer
quantitics for the first twenty years of the license term and (ii) a formula for reconfiguring
the quantities relating to sizc and picce number allocation within the period afier the first
twenty years that is bascd on actual LWD accumulation over the first twenty years of the
license. The plan shall include an implementation schedule.

The licensce shall develop the LWDMP after consultation with the ARG and Terrestrial
Resources Implementation Group (TRIG). The licensec shall allow a minimum of 60 days
for the consulted entitics to comment and to make recommendations before filing the plan
with the Commission. The licensce shall include with the plan, documentation of
consultation and copies of comments and recommendations on the completcd plan after it
has been prepared and provided to the ARG and TRIG, and specific descriptions of how
the ARG and TRIG comments are accommodated by the plan. If the liccnsee does not
accept a recommendation, the filing shall include the licensec’s reasons, based on
Projcct-specific information.

If licensce needs to submit an alternative schedule to the Commission, licensec shall
prepare the schedule in consultation with the ARG. Licenscc shall provide a copy of the
proposed alternative schedule to the ARG at least 30 days prior to submitting the
alternative scheduic to the Commission, and shall forward any comments on the alternative
schedule to the Commission along with the proposed alternative schedule. Upon approval,
the alternative schedule becomes a requirement under the license, and the licensee shall
implement the altcrnative schedule, including any changes required by the Commission.
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Article 110
Shoreline Erosion

Within one year of license issuance, or on an alternative schedule to be submitted to the
Commission for approval, the licensce shall develop and file with the Commission for
approval a Reservoir Shoreline Erosion Control Management Plan (RSECMP) and
Implementation Schedule, defining the measures the licensce shall undertake to control
shorelinc crosion in a manner consistent with Article 201. The plan shall incorporatc the
results of prefiling relicensing Study Al4a, Reservoir Shorcline Erosion and Deposition,
and shall define the measures that licensce will undertake to control shoreline crosion.

If licensec needs to submit an alternative schedule to the Commission, licensec shall
prepare the schedule in consultation with the ARG. Licensee shall provide a copy of the
proposed alternative schedule to the ARG at Icast 30 days prior to submitting the
alternative schedule to the Commission, and shall forward any comments on the alternative
schedule to the Commission along with the proposed alternative schedule. Upon approval,
the alternative schedule becomes a requirement under the license, and the licensce shall
implement the alternative schedule, including any changes requircd by the Commission.

‘The RSECMP, and any subsequent updates, shall require the licensee to develop
site-specific plans for erosion control, crosion prevention, and/or remediation activitics
wherever National Forest Scrvice lands or resources may be affected. Prioritization for
treatment of identificd sites that are at risk of harm shall be in accordance with plans
developed in consultation with the USDA-FS, and shall include the first priority for the
following: recrcation sites, heritage resources, and aesthetic/cultural sitcs and the second
priority for Severc and High Erosion Categories and any sitcs affecting facilities or
resources that emerge during the term of the license. The RSECMP shall include:

e survey protocols, fieldwork schedules, and reporting requirements for
site-specific cvaluation (1o be used in the design of the trecatments), including
measurcments of geology, vegetation, crosion rates and mechanisms,
documented with photographs, maps and GPS locations;

e selection criteria and prioritization of sites for treatment,

e descriptions of appropriate treatment techniques including treatment standards
and goals, methods, materials, costs and timing;

¢ evaluation of the probability of success for trcatments and consideration of
alternatives;

e schedules for treatment implementation, including all necessary NEPA/SEPA
and permitling;

e schedules for maintenance of treatments as needed:
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o development and implementation of a monitoring plan to assess the
effectiveness of erosion control treatments and to monitor erosion trends at
untreated sites;

e cvaluation and treatment of erosion at newly emergent sites that are affecting
rcsources;

» annual reporting requircments; and

e provisions for updating the Plan at five ycar intervals utilizing adaptive
management and monitoring to assess future treatment and maintcnance
actions.

Appropriate erosion treatment techniques will be determined bascd on potential
cffectiveness and safety. Erosion control measures may include, but are not limited to: a)
vegetation and/or bioengineering; b) anchored logs; ¢) riprap vestment; d) rock wall; e)
crib wall; ) perched beach; and g) dnift sills.

The licensce shall develop the RSECMP in consultation with the USDA-FS. The licensec
shall allow a minimum of 30 days for thc USDA FS to comment and to make
recommendations before filing the plan with the Commission. The licensee shall include
with the RSECMP, documentation of consultation and copics of comments and
recommendations on the RSECMP after it has been prepared and provided to the agency,
and specific descriptions of how the agency’s comments arc accommodated by the
RSECMP. Ifthe licensce does not accept a reccommendation, the filing shall include the
licensec’s reasons, based on Project-specific information.

Licensee shall make funding available in an amount not to excecd $600,000, in accordance
with the following schedule: $100,000 in each of Years 2, 3, and 4 following liccnse
issuance and $100,000 every ten years thereafter during the term of the license.
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Article 201
Programmatic Agreement

The licensee shall implement the “Programmatic Agreement Between the Federal Energy
Regulatory Commission and the Washington State Historic Preservation Officer for
Managing Historic Properties that May be Affected by a Licensc Issuing to Puget Sound
Energy for the Continued Operation of the Baker River Hydroclectric Project in Skagit and
Whatcom Countics, Washington - FERC Project No. P-2150" (Programmatic
Agreement)[Note: Titlc to be Determined), executed on ***[to be filled in by FERC],
including. without limitation, but not limited to the Historic Properties Management Plan
(HPMP) attached to the Programmatic Agreement. The HPMP is approved and the
licensee shall implement its provisions.

For license Article 201, licensee shall provide an annual summary of expenditures made
during the preceding year in conformance with the requirements of the license, as well as
an accounting of funding expenditures, intcrest earned, disbursements made as required by
any article, and a report indicating adjustments made for inflation in accordance with
Article 602. The figurc below depicts the annual reporting schedule.
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Reporting Schedule for Cultural Articles 201and 602

Draft report
Articles due date Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr
HPMP 201 July 31
CRAG 602 July 31
A L
Reporting Period
Draft due
Agency comment
period
Draft FERC rept due SRR
Final due to FERC due to FERC
12 Month Reporting
Period _J 30 day Party
30 day Party . .
A A Review Period
Review Period
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Article 301
Recreation Management Report

Within three years following license issuance, and annually thereafter, the licensce shall
prepare and file with the Commission a Recrcation Management Report ("RMR™)
regarding plans and other measures for protection, mitigation, and enhancement of
recreation resourcces in the Project area.

The RMR, at a minimum, shall: (1) report on thc status of development or implemcntation
of plans or other measures required by: (a) Article 302 (Acsthetic Management), (b)
Article 303 (Baker Lake Resort), (c) Article 304 (Water Recreation Safety), (d) Article 305
(L.ake Shannon Acccss), () Article 311 (New Facilities) , and (f) Article 315 (L.aw
Enforcement Planning); (2) report on the status and development of plans and other
measures being undertaken by the USDA-FS with funding provided by licensee, based on
any information provided to liccnsee by the USDA-FS, pursuant to (a) Article 306 (Visitor
Information), (b) Article 307 (Visitor Intcrpretation), (c) Article 308 (Dispersed
Recreation), (d) Article 309 (USDA-FS Bayview Campground), (e) Article 310
(USDA-FS New Trails and Trailheads), (f) Article 311 (USDA-FS New Campgrounds), (g)
Article 312 (USDA-FS Campground Maintenance), (h) Article 313 (USDA-FS Trail and
Trailhead Maintenance), and (i) Article 314 (USDA-FS Forest Roads, Road Maintenance),
and (3) a compilation of the plans required by (a) Article 302 (Acsthetic Management Plan
for Project Facilities), (b) Article 303 (Baker Lake Resort Plan), (c) Article 304 (Water
Recreation Water Safety Plan), (¢) Article 305 (I.ake Shannon Recrcation Plan), (d) Article
311 (Developed Recreation Monitoring Plan), and (¢) Article 315 (Law Enforcement
Plan).

The RMR shall also include an implementation schedule, substantially in the form attached
as Appendix A-S entitled “Recreation Implementation Schedule.” The licensce shall
review the Recrcation Implementation Schedule annually in consultation with the
Recreation Resources Group (“RRG™), and shall update it if there are: a) any changes in
priorities for use of funding, b) acknowledgement of satisfaction of licensce’s funding
obligation related to completion of any action required by a specific article, ¢) any new or
modified USDA-FS management objectives that may change uscs of funding, d) any
change in USDA-FS prioritics due to funding sources from third partics and the cffect, if
any, on the Recreation Implementation Schedule, and ¢) any reports accounting for funds
expended by all parties under this article. Any Recreation Implementation Schedule
update shall be submitted to the Commission for approval.

The licensce shall include documentation of consultation on the Recreation
Implementation Schedule, copies of review comments by the USDA-FS and RRG on the
completed RMR and updates to the RMR, and specific descriptions of how the comments
of the USDA-FS and the RRG arc accommodated in the RMR or update. The licensce
shall allow a minimum of 60 days for the USDA-FS and RRG to comment before filing the
RMR or update with the Commission.

For license Articles 301-318 and 602, licensee shall provide an annual summary of
expenditures made during the preccding year in conformance with the requirements of the

Baker River Hydroelectric Project -81-
Proposcd License Articles



Unofficial FERC-Generated PDF of 20041201-0207 Received by FERC OSEC 11/30/2004 in Docket#: P-2150-000

Settlement Agreement
Baker River Hydroelectric Project

license, as well as an accounting of funding expenditures, interest earned, disbursements
made as required by any article, and a report indicating adjustments madc for inflation in
accordance with Article 602. The figure below depicts the annual reporting schedule.
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Reporting Schedule for Recreation Articles 301-318, and 602

Draft report due

Articles date Jan Feb Mar Apr May Jun Jul  Aug Sep Oct Nov Dec Jan Feb Mar
Recreation
Management Report 301 January 31
Aesthetics
Management 302 July 31
Baker lake
Redevelopment Plan 303 July 31
Baker Reservoir
Recreation W ater
Safety Plan 304 July 31

Lower Baker

Developed Recreation 305 July 31
Upper Baker Visitor
Information Services

Funding 306 July 31
Upper Baker Visitor
Interpretive Services

Funding 307 July 31

Dispersed Recreation
Management Funding 308 July 31

Bayview Campground
Rehabilitation

Funding 309 July 31
Upper Baker Trail and
Trailhead Funding 310 July 31 ’
Lower Baker Trail
Construction 311 July 31
M
Developed Recreation
Monitoring and
Funding 312 July 31

Upper Baker
Dewveloped Recreation
Maintenance Funding

12 Month Reporting
Period
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Article 302
Aesthetics Management

Within two years of license issuance, or on an alternative schedule to be submitied to the
Commission for approval, the licensec shall file the Aesthetics Management Plan (AMP)
with the Commission for approval.

If licensce needs to submit an alternative schedule to the Commission, licensee shall
prepare the schedule in consultation with the RRG. Licensec shall provide a copy of the
proposed alternative schedule to the RRG at least 30 days prior to submitting the
alternative schedule to the Commission, and shall forward any comments on the alternative
schedule to the Commission along with the proposed alternative schedulc. Upon approval,
the alternative schedule becomes a requirement under the licensc, and the licensee shall
implement the alternative schedule, including any changes required by the Commission.

The licensce shall develop the AMP in consultation with the RRG and specifically the
USDA-FS. Within eighteen months of license issuance, the licensee shall submit a draft of
the AMP to the RRG for review and comment. The licensec shall include, with the AMP
filed with thc Commission, an implementation schedule, documentation of consultation,
copies of consulting entity comments and recommendations on the completed plan and
schedule, after they have been prepared and provided to consulting entities, and specific
descriptions of how the entitics’ comments arc accommodated by the plan and schedule.
The licensee shall allow a minimum of 30 days for entitics to comment and to make
recommendations before filing the plan revision and schedule with the Commission. If the
licensee docs not adopt a recommendation, the filing shall include the licensce’s reasons,
based on Project-specific information.

The AMP shall contain an implementation schedule, a list of local native plants species that
may be used for landscaping, and a list of approved exterior colors and matcnials for
selected Project facilitics. The AMP shall include provisions for the licensce to implement
the following actions to reduce visual effects: 1) paint the pump station (off pcak pump
discharge facility) in neutral earth-tone colors and plant native vegetation to screen the
facility from thc West Pass Dike boat launch area, 2) plant native vegetation to screen the
yards, buildings, and fence of the Upper Baker Operations and Maintenance Yards from
the Kulshan Campground and Forest Scrvice Road 1106, 3) paint the existing crane at the
Lower Baker Dam a neutral earth-tone color during the next normal painting cycle, and 4)
plant landscaping in the area near the visitor’s center and associated parking area at the
Lower Baker River Opcrations Complex Center. The AMP shall not require the licensee to
implement any action in a manner that would prcvent the safe operation of the Project and
associated facilities or interfere with dike and road maintenance.

The licensce shall make funds available to the USDA-FS in an amount not to cxceed that
shown in the Recreation Implementation Schedule required by Article 301. The funds will
be used to implement the following actions for non-Project facilities in the vicinity of
Baker .ake: 1) vegetation management at Panorama Point, Horseshoc Cove, Shannon
Creek, Bayview Campground, and Maple Grove Campground, and 2) vegctation
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management between USDA-FS developed sites and/or viewpoints, and Baker Lake in
two to four locations averaging less than ' acre in sizc.
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Article 303
Baker L.ake Resort Redevelopment Plan

Within two ycars of license issuance or on an alternative schedule to be submitted to the
Commission for approval, the licensce shall file the Baker Lake Resort Redevclopment
Plan (BI.RP) with thc Commission for approval.

[f licensee needs to submit an alternative schedule to the Commission, licensee shall
prepare the schedule in consultation with the RRG. Licensce shall provide a copy of the
proposed alternative schedule to the RRG at least 30 days prior to submitting the
alternative schedule to the Commission, and shall forward any comments on the aliernative
schedule to the Commission along with the proposed alternative schedule. Upon approval,
the alternative schedule becomes a requirement under the licensc, and the licensee shall
implement the alterative schedule, including any changes required by the Commission.

The licensce shall develop the BLRP in consultation with the RRG and TRIG and
specifically the USDA-FS. Within eighteen months of license issuance, the licensec shall
submit a draft of the BLRP to the RRG and USDA-FS for review and comment. The
licensee shall include, with the BLRP filed with the Commission, an implementation
schedule. documentation of consultation, copies of consulting entity comments and
recommendations on the completed plan and schedule, after they have been prepared and
provided to consulting entities, and specific descriptions of how the cntities’ comments are
accommodated by the plan and schedule. The liccnsee shall aliow a minimum of 30 days
for entitics to comment and to make recommendations before filing the plan revision and
schedulc with the Commission. If the licensee does not adopt a recommendation, the filing
shall include the licensee’s reasons, based on Project-specific information.

The plan shall provide for redevelopment of the resort to a USDA-FS “Development Level
3" campground, as defined in the USDA-FS “Recreation Management Systems
Meaningful Measures for Quality Recrcation Management,” dated January 2002, as
amended, and the “Built Environment Image Guide for National Forests and Grasslands,”
dated December 2001 and shall, at a minimum, provide for the necessary decommissioning
of the existing site in addition to what would be required under the termination of the
Special Use Authorization, including building removal and the development of between
30-50 campsites.

The licensce shall, for the purpose of contributing to the redevelopment of Baker Lake
Resort, make funding available to the USDA-FS in an amount not to ¢xceed that shown in
the Recreation Implementation Schedule attached as Appendix A-5. In the event licensce
has taken any action to redevelop or decommission the sitc pursuant to the Special Use
Authorization, any expenditures related to the actions taken will be credited against the
required funding for this article.
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Article 304
Baker Reservoir Recreation Water Safety Plan

Within one year of license issuance, or on an alternative schedule to be submitted to the
Commission for approval, the licensee shall file Baker Reservoir Recreation Water Safety
Plan (BRRWSP) with the Commission for approval.

If licensee needs to submit an alternative schedule to the Commission, licensee shall
prepare the schedule in consultation with the RRG. Licensee shall provide a copy of the
proposcd alternative schedule to the RRG at least 30 days prior to submitting the
alternative schedule to the Commission, and shall forward any comments on the alternative
schedule to the Commission along with the proposed alternative schedule. Upon approval,
the alternative schedule becomes a requirement under the license, and the licensee shall
implement the alternative schedule, including any changes required by the Commussion.

The licensee shall develop the BRRWSP in consultation with the RRG. Within six months
following licensc issuance, the licensee shall submit a draft of the BRRWSP to the RRG
for review and comment. The licensee shall include, with the BRRWSP filed with the
Commission, an implementation schedule, documentation of consultation, copies of
consulting entity comments and recommendations on the completed plan and scheduic,
after they have been prepared and provided to consulting entitics, and specific descriptions
of how the entitics’ comments are accommodated by the plan and schedule. The licensee
shall allow a minimum of 30 days for entities to comment and to make recommendations
before filing the plan revision and schedule with the Commission. If the licensee does not
adopt a recommendation, the filing shall include the licensec’s reasons, based on
Project-specific information.

The BRRWSP shall require the licensce to:

1) Within onc year of licensc issuance, make funds available to the USDA-FS
for the purpose of constructing and installing eight to twelve (8-12) bulletin boards at
locations listed in the Recreation Water Safety Plan, in accordance with the Recreation
Implementation Schedule attached as Appendix A-5.

2) Within two years of licensc issuance, prepare, in consultation with the RRG,
information about the Baker Lake area including reservoir safety and provide displays and
tear-sheet maps for visitors at the following specific sites: the USDA-FS/National Park
Service office in Sedro-Woolley, all developed lake shore campgrounds at Baker Lake, the
West Pass Dike public boat launch, PSE’s Concretc Visitor Information Center if the
facility is being operated, and two to four sclected boat-in access points. Licensce shali
review the maps and displays every sixth year of the license term and revise them to
include any additional boat launches, developed sites, or other recreation facilities and
pertinent information.

3) Within threc years of license issuance, construct floating log booms, buoys.
or functionally equivalent structures to separatc existing designated swimming arcas from
hoat traffic at Horseshoc Cove and Baker Lake Resort. If there are remaining funds
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available during the construction of any new designated swimming arcas, or if sclected as a
proper use of RAM funds, in accordance with Articlc 602, similar floating log booms,
buoys, or functionally equivalent structures may be constructed to scparate swimming
areas from boat traffic. For the term of the license, licensee shall maintain such structures
and provide adcquate safety signage demarking swimming arcas at Horseshoe Cove and
Baker Lake Resort, and annually monitor reservoir hazards to recreation.

The licensce shall make funding available to the USDA-FS to contribute to its cfforts in
carrying out the purposcs of this article in an amount not to cxceed that shown in the
Recreation Implementation Schedule attached as Appendix A-5.
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Article 305
Lower Baker Developed Recreation

Licensec shall file Lower Baker Developed Recreation Plan (LBDRP) with the
Commission for approval in accordance with this article.

Within one year of license issuance, licensece shall, in cooperation with Skagit County,
initiate cfforts to acquire a public access site on Lake Shannon for the purpose of providing
additional recreational Project access. Site acquisition and selection criteria shall be
developed in consultation with the RRG. This action shall include, and may be limited to,
identifying an access area suitable for the construction of a concrete boat launch, parking
area, and day use area, that has an existing access road, commensuratc with the States
Organization for Boating Access (“SOBA™) Design Handbook for Recreational Boating
and Fishing Facilities standards for “small access sites.” The development of the small
access site shall not conflict with the implementation of the floating surface collector
required by Article 103, if the staging and launch is in the same location as the identified
small access site.

Liccnsee shall acquire land for a Lake Shannon access site within ten years of license
issuance. If licensec is unable to acquire a suitable and cost-effective access site on Lake
Shannon, licensee shall, in consultation with the RRG and specifically Skagit County,
identify and acquire a suitablc and cost-effective access sitc at an altcrnative location that
provides equivalent public opportunitics for water access in the general vicinity of the
Projcct as could be provided on Lake Shannon. [f licensce identifies a location that is not
along the shoreline of Lake Shannon, licensee shall submit the alternate location to the
Commission for approval. Within five years of sitc acquisition, licensec shall develop the
site acquired according 10 SOBA standards for small access sites, and in accordance with
the LBDRP.

The licensec shall develop the LBDRP in consultation with the RRG and ARG and
specifically Skagit County. Within one year of site and access acquisition, the licensce
shall submit a draft of the LBDRP to the RRG, ARG, and specifically Skagit County for
review and comment. The licensee shall include, with the LBDRP filed with the
Commission, an implementation schedule, documentation of consultation, copies of
consulting entity comments and recommendations on the completed plan and schedule,
after they have been prepared and provided to consulting cntities, and specific descriptions
of how the entities’ comments are accommodated by the plan and schedule. The licensce
shall allow a minimum of 30 days for entities to comment and to make recommendations
before filing the plan revision and schedule with the Commission. 1f the licensce does not
adopt a recommendation, the filing shall include the licensce’s reasons, based on
Project-specific information.

If the licensce needs 1o vary any of the timing requirements of this article, licensee shall
submit an alternative schedule to the Commission for approval. If licensec nceds to submit
an alternative schedule to the Commission, licensce shall prepare the schedulc in
consultation with the RRG, ARG, and specifically Skagit County. In the cvent the licensee
elects to submit an alternative schedule, the licensee shall forward a copy of the proposed
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alternative schedule to the RRG, ARG, and Skagit County at least 30 days prior to
submitting the alternative schedule to the Commission, and shall forward any commcents to
the alternative schedule to the Commission along with the proposed alternative schedule.
Upon approval, the alternative schedule becomes a requirement under the licensc, and the
licensce shall implement the alternative schedule, including any changes required by the
Commission.

Following sitc development. licensce shall operate and maintain this access area for the
term of the license also in accordance with the approved plan. If property is acquired in a
manner that allows development to exceed small boat access site standard, or in the event a
party other than licensee develops recreational facilitics in addition to those requircd by
this article, following proper approval of any related use or conveyance of Project lands
under Article 44(d)(6) of the previous license, or current Article __ [FERC to fill in],
licensee shall not be required to fund maintenance above what would be required for a
small boat access site.

The licensce shall make funding available in an amount not to cxceed that shown in the
Recreation Implementation Schedule required by Article 301 for the planning, acquisition,
and development of the new access area required by this article. Any funding not requircd
for planning, acquisition, and development shall be made available to supplement the
operation and maintenance of the access area. In addition to any funds remaining after
completion of planning, acquisition, and development of the new access area, funding for
operation and maintcnance of the new Project access area required by this article shall not
excced the annual amounts set forth on the Recreation Implementation Schedule attached
as Appendix A-5 for the term of the licensc.
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Article 306
Upper Baker Visitor Information Services Funding

Within one year of licensc issuance, the licensee shall make funds available to the
USDA-FS for the purpose of contributing to visitor information scrvices provided by the
USDA-FS in the Baker River basin. The funds will contribute to the following: 1)
planning, design, and construction of a small Upper Baker Visitor Information Station
(VIS), with a small parking area, information kiosks, and sanitation facilitics
commensurate with available funding; 2) support with staffing and operations from
Memorial Day through Labor Day for visitor information scrvices at Baker Lake during
peak use periods; and 3) summer recreation season support from Mcmorial Day through
L.abor Day for the Mt. Baker Ranger District VIS in Sedro-Woolley during peak use
periods, commensurate with available funds. The licensee shall make funding available in
an amount not to cxceed that shown in the Recrcation Implementation Schedule attached as
Appendix A-5.
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Article 307
Upper Baker Visitor Interpretive Services Funding

Within one year following license issuance, the licensce shall make funds available to the
USDA-FS for the purpose of contributing to the planning, staffing, and production of
materials 1o provide interpretive services in the Project arca, with an cmphasis on Baker
Lake. The funds will be used for the preparation of a comprehensive Interpretation and
Education Plan (“IEP”) by the USDA-FS 1o facilitate the performancc of interpretive
services, including production of support matcrials. Themes of the IEP may include: 1)
local culture and history; 2) aquatic, terrestrial and other natural resources; and 3)
stewardship and Project fcatures. The licensec shall make funding available in an amount
not to exceed that shown in the Recreation Implementation Schedule attached as
Appendix A-5.
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Article 308
Dispersed Recreation Management Funding

Within one year of license issuance, licensee shall make funds available to thc USDA-FS
for the purposes of contributing to the preparation and implementation of a Dispersed
Recreation Management Plan (DRMP). The DRMP may describe management actions,
routinc O&M, monitoring objectives, and design plans to carry out hardening actions at
three to six high priority sites identified on Exhibit R-2 of the Dispersed Site Inventory
Study, Study R-12, attached as Appendix A-6. The DRMP may also include descriptions
of initial management actions which are intended to limit the adverse impacts of dispersed
recreation use through increased monitoring, routine maintenance, information, and site
hardening. The licensee shall make funding available in an amount not to exceed that
shown in the Recrcation Implementation Schedule attached as Appendix A-5.
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Article 309
Bayview Campground Rehabilitation Funding

Within one year of license issuance, license shall make funds available to the USDA-FS for
the purpose of contributing to the rehabilitation and reconstruction of the 28-unit Bayvicw
Campground. Funds may be used to contribute to rehabilitation and reconstruction of the
existing campground to a similar level of development as other USDA-FS sitcs developed
according to USDA-FS “Devclopment Level 4,” as defined in “Recreation Management
Systems, Mcaningful Measures for Quality Recreation Management, dated January 2002,
as amended, and “Built Environment Image Guide for National Forests and Grasslands,”
dated December 2001, The licensce shall make funds available in an amount not to cxceed
that shown in the Recreation Implementation Schedule attached as Appendix A-5.
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Article 310
Upper Baker Trail and Trailhead Construction Funding

Within four ycars following license issuance, licensce shall make funds available to the
USDA-FS for the purposc of contributing to trail-based recreation in the Project vicinity.
The funds arc intended 10 contribute to USDA-FS efforts to provide up to six miles of new
multi-scason, multi-use, non-motorized trails. Funds made available may be used for trail
planning and construction consistent with the USDA-FS trail development standards, as
set forth in the Trails Management Handbook, FSH 2309.18. The licensee shall make
funding available, for the purpose of contributing to trail bascd recreation at Upper Baker,
in an amount not to exceed that shown in the Recreation Implementation Schedulce attached
as Appendix A-5.
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Article 311
Lower Baker Trail Construction

Within twelve years of license issuance, or on an alternative schedule to be submitted to the
Commission for approval, the licensee shall file Lower Baker Trail Construction Plan
(1.LBTCP) with the Commission for approval.

If licensec needs to submit an altenative schedule to the Commission, licensee shall
preparc the schedule in consultation with the RRG. In the cvent the licensee elects to
submit an alternative schedule, the licensee shall forward a copy of the proposed
alternative schedule to the RRG and Skagit County at least 30 days prior to submitting the
alternative schedule to the Commission, and shall forward any comments on the alternative
schedule to the Commission along with the proposed alternative schedule. Upon approval,
the alternative schedule becomes a requirement under the license, and the licensce shall
implement the alternative schedule, including any changes required by the Commission.

The licensce shall develop the LBTCP in consultation with the RRG. Within six years of
licensc issuance, the licensce shall submit a draft of the LBTCP to the RRG for review and
comment. At least 30 days prior to submitting the LBTCP to the Commission for approval,
the licensee shall provide a revised draft of the LBTCP to the RRG for review and
comment. The liccnsee shall include, with the LBTCP filed with thc Commission, an
implementation schedule, documentation of consultation, copics of consulting entity
comments and recommendations on the completed plan and schedule, after they have been
preparcd and provided to consulting entities, and specific descriptions of how the entitics’
comments are accommodated by the plan and schedule. The licensce shall allow a
minimum of 30 days for cntities to comment and to make recommendations before filing
the plan revision and schedule with the Commission. 1f the licensee docs not adopt a
recommendation, the filing shall include the licensee’s reasons, based on Project-specific
information.

The LBTCP shall includc provisions for site sclection, development criteria and
construction of up to two miles of trail in the vicinity of the Town of Concrete, in a manner
consistent with the requirements of Articles 201, 508 and 509. The licensee shall make
funding available in an amount not to cxceed that shown in the Recreation implementation
Schedule attached as Appendix A-5.
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Article 312
Developed Recreation Monitoring and Funding

Within five ycars of license issuance, or on an alternative schedule to be submiited to the
Commission for approval, the licensee shall file the Upper Baker Developed Recreation
Monitoring and Funding Plan (DRMFP) with the Commission for approval.

If licensee needs to submit an altemnative schedule to the Commission, licensec shall
prepare the schedule in consultation with the RRG. In the cvent the licensee elects to
submit an alternative schedule, the licensce shall forward a copy of the proposed
alternative schedule to the RRG at lcast 30 days prior to submitting the alternative schedule
to the Commission, and shall forward any comments on the alternative schedule to the
Commission along with the proposed altemative schedule. Upon approval, the altcrnative
schedule becomes a requircment under the license, and the licensce shall implement the
alternative schedule, including any changes required by the Commission.

The licensce shall develop the DRMFP in consultation with the RRG and specifically the
USDA-FS. Within four years of license issuance, the licensee shall submit a draft of the
DRMEP to the RRG and USDA-FS for review and comment. The licensee shall include,
with the DRMFP filed with the Commission, an implementation schedule, documcentation
of consultation, copies of consulting entity comments and reccommendations on the
completed plan and schedule, after they have been prepared and provided to consulting
entitics, and specific descriptions of how the entities’ comments are accommodated by the
plan and schedule. The licensee shall allow a minimum of 30 days for cntities to comment
and 10 make recommendations before filing the plan revision and schedule with the
Commission. If the licensec does not adopt a recommendation, the filing shall include the
licensee’s rcasons, based on Project-specific information.

The plan shall provide for monitoring of site use and occupancy levels at the following fee
campgrounds: Horscshoe Cove, Panorama Point, Bayvicw, Shannon Creek, and Baker
Lake Resort. Data from this monitoring shall be provided annually to USDA-FS. Licensce
shall not be required to provide data rcadily available to the USDA-FS or duplicative of
information collected routinely by the USDA-FS in conjunction with its monitoring and
maintcnance of the listed campgrounds.

The plan shall require the licensee to evaluate monitoring results no later than cight (8 )
years following licensc issuance, and annually thereafier until additional recreational
development is implemented, in order to determine, in consultation with the USDA-FS and
based on monitoring results, whether the licensee shall contribute to expansion of
recrcation site capacity in a manner compatible with the existing levels of development on
National Forest System lands adjacent to Baker Lake. The determination of whether
additional recreation site development at Baker Lake is necessary shall be based upon
monitoring reports that document site usc levels reaching or cxceeding 60% of combined
site occupancy for Horseshoe Cove, Panorama Point, Bayvicw, Shannon Creek, and Baker
Lake Resort campgrounds during the months of July and August for two consecutive years.
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The licensee shall make funds available in an amount not to exceed that shown in the
Recrcation Implementation Schedulc attached as Appendix A-5 following consultation
with the USDA-FS indicating that additional recreation sites are needed.
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Article 313
Upper Baker Developed Recreation Maintenance Funding

Within one year of license issuance, and annually thereafter, in order to continuc to provide
recrcation opportunities on National Forest System lands at Baker Lake, licensce shall
make funds available to the USDA-FS for the purpose of contributing to the USDA-FS
efforts in the operation and maintenance in a manner commensurate with maintcnance
routinely provided by thc USDA-FS in the Mt. Baker-Snoqualmie National Forest at the
following developed facilitics: Shannon Creck (development level 3); Panorama Point
(development level 3); Bayview (development level 4); Horseshoe Cove (development
level 4); Maple Grove (development level 2); and Baker Lake Resort (development level 3)
(if under USDA-FS management) and future developed facilitics constructed in
accordance with Articles 303, 309, and 312.

For any license term exceeding 30 years, licensce shall consult with the USDA-Forest
Service to cstablish the actual level of funding required to accomplish rehabilitation or
replacement of developed recreation facilities estimated in the Recreation [mplementation
Schedule attached as Appendix A-5. The licensec shall provide such funding for the
purpose of maintaining these sites to the standard of development identified above in
accordance with “Recreation Management Systems, Meaningful Measures for Quality
Recreation Management,” dated January 2002, as amended, and “Built Environment
Image Guide for National Forests and Grasslands,” dated December 2001 or the equivalent
standards and legal requirements in placc at the time replacement is required.

Funding provided by this article is intended to contribute to the USDA-FS efforts to attain
National Quality Standards as generally described in Appendices A and B of the USDA-FS,
Recreation Management Systems Mcaningful Measures, January 2002 Publication, and
the *“Built Environmental Image Guide for National Forests and Grasslands,” dated
December 2001, as they may be amended from time to time, to the cxtent possible with
available funding, and also for the purpose of allowing the USDA-FS to conduct deferred
maintenancc of thesc existing facilities.

Licensee’s obligation for funding is estimated in an amount shown in the Recreation
Implementation Schedule required by Article 301. Maintenancc and operations funds shall
be provided in fixed amounts for the first 10 ycars of the license in accordance with the
RMR Implementation Schedule attached as Appendix A-5. At the end of license year 10,
licensce shall consult with the USDA-FS to adjust the required maintenance and operations
funds to be provided to the USDA-FS for years 11-15 following license issuance, based
upon an asscssment of licensce’s average obligations for the preceding 5 years. Following
the establishment of the adjusted amount, operations and maintenance funds shall be fixed
consistent with the preccding analysis and shall remain in effect until the end of license
year 15. At the end of license year 15, licensee shall consult with the USDA-FS 10 adjust
the required operations and maintenance funds to be provided to the USDA-FS for years
16-20 using the same procedures as in year 11. Following the establishment of the adjusted
amount, operations and maintenance funds shall be fixed consistent with the preceding
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analysis and shall remain in cffect until year 20. At the end of license ycar 20, licensce
shal] consult with the USDA-FS to adjust the required operations and maintenance funds to
establish a fixed annual payment for the remaining period of the licensc based upon the
analysis of the prior 20 years.

The licensee shall enter into and file with the Commission a reimbursablc maintenance
agreement with the USDA-FS, on terms and conditions satisfactory to both the USDA-FS
and licensee and consistent with the requirements of this article, that sets forth how the
licensee funds and rcceives credit for maintenance cxpenditures at USDA-FS developed
campgrounds. If the USDA-FS collects fees dircctly or from services provided by a third
party concessionaire, and has the Congressional approval to rctain the fecs, then the
collected fees will be directly spent on cither maintenance or capital improvements at the
facility at which they were collected unless dirccted otherwise by Congress. Funds
collected less overhead retained and cxpended at the site by USDA-FS shall
commensurately reduce the licensee’s annual obligation at the site, in accordance with the
mutually acceptable agreement between licensce and the USDA-FS.
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Article 314
Upper Baker Trail and Trailhead Maintenance Funding

Within one year of license issuance and annually thereafter, the licensce shall make funds
available to the USDA-FS for the purpose of contributing to the USDA-FS efforts to
provide for recreation use on trails and trailheads on National Forest System lands in the
vicinity of Baker Lake. The funds will be used for routine operation, maintenancc, and
facility replacement of the following USDA-FS trails and trailheads: Baker River Trail
(i#606); Baker Lake Trail (#610); and Baker Lake North and South trailheads. The liccnsce
shail make funding available to the USDA-FS in an amount not to exceed that shown in the
Recreation Implementation Schedule attached as Appendix A-5.
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Article 315
Lower Baker Trail Maintenance

Following the dcvelopment of the trail required by Article 311, licensee shall maintain the
trail with available funds, in an amount not to exceed $620 annually during the remaining
term of the license, in accordance with the Recreation implementation Schedule attached

as Appendix A-5.
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Article 316
USDA-FS Forest Road Maintenance Funding

Within six months of license issuance, and annually thereafier, licensee shall make funding
available to the USDA-FS for the purpose of contributing to the routine maintenance of
portions of up to 25 miles of the following existing Forest Roads directly providing access
to the Project and Project-related facilitics: FR 11 (Baker Lakc Highway); FR 1106
(Dcpression Lake); FR 1107 (Anderson Road); FR 1118 (Horseshoe Cove and Bayview);
FR 1122 (Lower Sandy Creek); FR 1136 (Lower Boulder Creek); FR 1137 (Panorama
Point); FR 1142 (Baker Lakec Resort); FR 1150 (Shannon Creck Campground); and FR
1168 (Baker River Trailhcad North)., Funding is intended to be used, in part, for
contributing to the GSDA-FS to pave FR 1106 during the sixth year following license
issuance and for periodic resurfacing. Licensee shall make funds availablc in an amount
not 1o excecd that shown in the Recreation Implementation Schedule attached as
Appendix A-5.
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Article 317
Access to Baker Lake

During the term of the license, licensee shall provide public road access to the east side of
Baker Lake on cxisting FR 1106, except as may be restricted by short-term public safcty or
Project security requircments.
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Article 318
Law Enforcement

Within one vear of license issuance, licensce shall invite federal, state, and local
enforcement agency personnel identificd by USDA-FS, NPS, Skagit and Whatcom
Counties and Town of Concrete law enforcement departments, and WDFW to a meeting or
mectings convened for the purpose of devcloping a Law Enforcement Plan (LLEP) to
provide for the coordination of the activitics of law enforcement personnel with
jurisdiction in the Project arca and the Baker Basin. The LEP is intended to increase the
cffectiveness and cfficiency of law cnforcement. The LEP may include provisions for law
enforcement presence, other types of public contact personnel presence, enhanced
emergency communication and response procedures, public safety and security, protection
mecasures for facilities, natural resources, recreation resources, and heritage resources
within the Projcct arca and Baker Basin generally. The actual elements of the LEP will be
determined by the designated participating agency and law enforcement personnel.

Within two years of license issuance, licensee shall file a report on the LEP (LEP Report)
with the Commission. At least 30 days prior to submitting the LEP Report to the
Commission, the licensec shall provide a draft of the LEP Report to the RRG for review
and comment. The licensce shall include. with the LEP Report filed with the Commission,
copies of comments on the LLEP Report and specific descriptions of how the entities’
comments are accommodated by the LEP Report. Ifthe licensee does not adopt a comment,
the filing shall include the licensce’s reasons, bascd on Project-specific information.

Licensee shall make funding available for the development and implementation of the
original LEP and subsequent revisions as provided for in the LEP in an amount not to
cxceed that shown in the Recreation Implementation Schedule attached as Appendix A-5.
In the event an LEP is not developed by participating agencies and law enforcement
personncl within three ycars following licensc issuance, licensce shall retain the
accumulated specified funding until the LEP is completed. Expenditures in preparation of
the LEP and any subsequent monitoring and updates shall not exceed $55,000, in
accordance with the Recreation Implementation Schedule Costs attached as Appendix A-3
for participation in the development of the plan, subsequent revisions, and generally in the
planning process shall not be considered an authorized use of the funding.
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Article 401
Water Quality

Licensee shall comply with the terms and conditions of the 401 Certification issued by
Ecology. Prior to the issuance of the 401 Certification, numeric water quality parameters
of concern werce identificd to include but not be limited to: temperature, dissolved oxygen,
total dissolved gas. and turbidity. With respect to these parameters, licenscc shall also
comply with the terms and conditions of the 401 Centification and to the extent the

401 Certification modifies the following, the following generally stated requirements shall
be modified:

1) Temperature

The natural condition for temperature will be determined using studics and analyscs
performed within the first five years (or such other period determined by Ecology)
following license issuance with the objcctive of mcceting the water quality standards.
Designated and existing uscs include but are not limited to: salmon and trout spawning,
core rearing, and migration; primary contact recreation; domestic, industnal, and
agricultural water supply; stock watering; wildlife habitat; harvesting; commerce and
navigation; boating; and aesthetic values for Lake Shannon and Baker Lake, and
specifically, native char for Baker Lake and all tributarics, and extraordinary primary
contact rccreation for Baker Lake.

Compliance is anticipated to be mcasured at the following compliance points: for Baker
Lake, upstream of the Baker River dam forebay and Upper Baker tailrace; and for Lake
Shannon, at Lower Baker dam forebay, l.ower Baker tailrace, and Lower Baker fish welr.
Additional or alternative compliance points may be decmed necessary by Ecology in the
401 certification.

2) Dissolved Oxygen

The natural condition for dissolved oxygen will be determined using studies and analyses
performed within the first five years (or such other period determined by Ecology)
following license issuance with the objective of meeting the water quality standards.

Compliance is anticipated to be measurcd at the following compliance points: for Baker
Lake, the forcbay and Upper Baker tailrace, and for Lake Shannon, the forebay and Lower
Baker fish weir. Additional or altemative compliance points may be deemed necessary by
Ecology in the 401 certification.

3) Total Dissolved Gas (TDG)

Licensee shall comply with water quality standards for TDG, cxcept when flows in the
Baker River cxceed the rate cquivalent to the seven-day, ten-ycar flood frequency, as
defined in WAC 173-201 A-060(4)(a), and no further action beyond all known and
available prevention. control, and trcatment (AKART) shall be required unless monitoring
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detects non-cxempt TDG cxceedances, at which time licensee shall be required to propose
appropriate action as authorized by Ecology. This action may involve a site-specific
standard to achieve compliance with applicable water quality standards. Further studies
may be required during the term of the license regarding the appropriate methods to reduce
overall TDG production. Licensce shall minimize TDG production through the use of
AKART, including at lcast the installation of two new generating units as required by
Proposed Article 106(E), and the utilization of the new gencrating units in a manner
consistent with reducing overall TDG production.

4) Turbidity

Licensce shall operate the Project reservoirs to maintain a minimum surfacc elevation of
389 feet at Lake Shannon and 685 feet at Baker Lake to minimize the resuspension of
sediments as a result of Project operations, and discharges from the Project shall not exceed
background levels of turbidity occurring within tributaries that discharge into the Project
rescrvoirs as provided in applicablc regulations.

Compliance shall be measured at the following compliance points: Upper and Lower
Baker tailraces, cxccpt as otherwise exempted under WAC 173-201A-110. Additional or
alternative compliance points may be deemcd necessary by Ecology in the

401 Certification.

Required Plans

The licensec shall develop in consultation with Ecology, a Water Quality Monitoring Plan,
and shall, following approval by Ecology, submit the plan to the Commission for approval.
The Water Quality Monitoring Plan shall asscss compliance with water quality standards,
and summarize the monitoring schedule that will be employed to monitor compliance with
the standards. The plan shall include monitoring throughout the life of the license, and
require summary reports to be submitted annually to the Commission and Ecology. The
plan may allow that requests for reduction in sampling frequencics and/or parameters be
made to Ecology for consideration.

The licensee shall develop in consultation with Ecology, a Water Quality Protection Plan,
and shall, following approval by Ecology, submit the plan to thc Commission for approval.
The Water Quality Protection Plan shall address the control of potential sources of
pollutant rcleases from Project construction, operations or emergencies. The plan shall
include all Project-related facilities, including, but not limited to, access roads, boat ramps,
transmission corridors, structures, portable toilcts, hatcheries and fish collection, handling
and transportation facilities, and staging areas for all activitics related to Projcct operation,
maintenance and repair. The format and content of the Water Quality Protection Plan shall
be preparcd at the direction of Ecology, but it shall include, and may not be limited to, the
following individual plan elcments:

1. Stormwater Pollution Prevention Plan (SWPPP). The SWPPP shall specify
the Best Management Practices (BMPs) and other control measures to prevent
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contaminants entering the Project's surface water and groundwaters. The SWPPP shall
address the pollution control measurcs for licensce's activitics that could lead to the
discharge of stormwater or other contaminated watcr from upland areas. The SWPPP
should also specify the management of chemicals, hazardous materials and petrolcum
(spill prevention and containment procedures), including refueling procedures, the
measures to take in the event of a spill, and reporting and training requirements. The
SWPPP shall include appropriate watcr quality monitoring protocols and notification
requirements.

2. In-Water Work Protection Plan. The In-Water Work Plan shall be
consistent with the SWPPP and shall specifically address the BMPs and other control
measurcs for licensce activitics that require work within surface waters. In addition to
construction projects, this work includes, but is not limited to, the application of herbicides,
pesticides, fungicides, disinfectants, and lake fertilization. An appropriate water quality
monitoring plan shall be developed and implemented for all in-water work.
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Article 501
Terrestrial Resource Management Plan

Within one year from license issuance, or on an altemative schedule to be submitted to the
Commission for approval, the licensee shall file the Terrestnal Resource Management Plan
(TRMP) with the Commuission for approval.

If licensee needs to submit an alternative schedule to the Commission, licensee shall
prepare the schedule in consultation with the Terrestrial Resources Implementation Group
(TRIG). In the event the licensee elects to submit an altemative schedule, the licensee shall
forward a copy of the proposcd alternative schedule to the TRIG at lcast 30 days prior to
submitting the alternative schedule to the Commission, and shall forward any comments on
the altemative schedule to the Commission along with the proposed alternative schedule.
Upon approval, the alternative schedule becomes a requirement under the license, and the
licensee shall implement the alternative schedule, including any changes required by the
Commission.

The licensec shall develop the TRMP in consultation with the TRIG, and shall review the
TRMP annually thereafter during the first ten years of the license, and every fifth year for
the remaining term of the license. Within six months from license issuancc, the hicensce
shall submit a drafl of thc TRMP to the TRIG for review and comment. At least 30 days
prior to submitting the TRMP (or any revisions to the TRMP) to the Commission for
approval, the licensee shall provide a revised draft of the TRMP (or any revisions 1o the
TRMP) to the TRIG for review and comment. The licensee shall include, with the TRMP
(or any revisions to the TRMP) filed with the Commission, an implementation schedule,
documentation of consultation, copics of consulting entity comments and
recommendations on the completed plan and schedule, after they have been prepared and
provided to consulting cntities, and specific descriptions of how the cntities’ comments are
accommodated by the plan and schedule. The licensee shall allow a minimum of 30 days
for entities to comment and to make recommendations before filing the plan and schedule
with the Commission. If the licensee does not adopt a recommendation, the filing shall
include the licensee’s reasons, based on Project-specific information.

The TRMP shall include the planning and implementation requirements identificd in the
following Articles: Article 502 (Forest Habitat); Article 503 (Elk Habitat); Article 504
(Wetland Habitat); Article 506 (Osprey Nest Structures); Article 507 (Loon Floating Nest
Platforms); Article 508 (Noxious Weeds); Article 509 (Plants of Special Status); Article
510 (Carex flava); Article 511 (Decaying and Legacy Wood); Article 512 (Bald Eagle
Winter Roost Surveys); Article 513 (Bald Eagle Management Plans); and Article 514 (Lse
of Habitat Evaluation Procedures). The TRMP shall be consistent with Articles 502-517.
Planning shall not be required for Anticles 505, 515, 516, and 517. The TRMP shall
include a schedulc for monitoring only as required by Articles 506, 507, 508, 509, 510, and
514,

For license Articles 501-518, licensce shall provide an annual summary of expenditures
made during the preceding year in conformance with the requirements of the license, as
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well as an accounting of funding expenditurcs, intercst cammed, disbursements made as
required by any article, and a report indicating adjustments made for inflation in
accordance with Article 602. The figure below depicts the annual reporting schedule.
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Reporting Schedule for Terrestrial Articles 501-517, and 602

Draft report due

Articles date Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr
Terrestrial Resource
Management Plan 501 March 31
Forest Habitat 502 March 31
Elk Habitat 503 March 31
Wetland Habitat 504 March 31
ARP 505 July 31 -:I
Osprey Nest
Structures 506 March 31
Loon Floating Nest
Platform 507 March 31
Noxious Weeds 508 July 31 .:I
Plants of Special
Status 509 March 31
Carex Flava 510 March 31
Decaying & Legacy
Wood 511 March 31
Bald Eagle Night
Roost Suneys 512 July 31
Bald Eagle
Management Plans 513 March 31
Use of HEP 514 July 31 .
Late Seral Forest
Growth 515 July 31
Road Closure 516 July 31 .
TERF July 31 ’ .
Reporting Period /
Draft due 12 Month Reporting
Agency comment 30 day Pa
period Period y Party Final Annuni Report
Review Period "
I due to FERC
Draft FERC rept due p

Final due to FERC
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Article 502
Forest Habitat

The licensce shall acquire and manage deciduous forest bird habitat, such as: deciduous
forest land, mixed forest land, and riparian forest land, for the purpose of increasing,
protecting, and/or enhancing habitat for deciduous forest dwelling specics, including,
without limitation, populations of neotropical migratory bird species that are in decline in
the Puget Sound region. Qualifying deciduous forcst habitat land shal! be comprised of
land with 40% or greater deciduous tree composition. In the plan required by Article 501,
the licensee shall include criteria and procedures for site sclection, acquisition, and
management, developed in consultation with the TRIG. Such criteria and procedures shall:
(A) consider any potential to impair, diminish, or abrogate tribal treaty or cultural rights, by
providing that the licensec shall identify suitable altcrnative sites or management activities
if the designated representative of any affected tribe notifies the TRIG of its conclusion
that a particular site or management activity will impair, diminish, or abrogate specific
tribal treaty or cultural rights and describes the basis for its conclusion; (B) consider the
potential for integration of the site acquisition and management required by this articlc and
other articles to optimize the resulting ecosystem benefits; (C) consider appropriate land
acquisition costs; (D) consider the potential to secure grant funds to supplement the funds
otherwise for implementation of this article; (E) consider whether any sites so acquired are
appropriately inciuded in the Project boundary, and if so, provide for the filing of an
appropriate request to the Commission; and (F) provide for continuing consultation with
the TRIG in the implementation of the approved plan. Liccnsee shall undertake habitat
planning, acquisition, and enhancement activities consistent with the purposes of this
article in consultation with the TRIG. Licensce shall, when considering land acquisition or
management activities, evaluate the extent of required noxious weed management in
accordance with criteria developed in Article 508.

Funding for the acquisition, planning, and habitat cnhancement and management
(including noxious wced management) required by this article is not to cxceed $450,000
(2006%), and shall be made available according to the following schedule: 1) $430.000
shall be madc available within three years of license issuance, and 2) $5,000 shall be made
available in each of years 4-7 from license 1ssuance.

If funds are available twenty-five years following license issuance, and licensee, in
consultation with the TRIG, determines lands are not available and/or habitat enhancement
or management actions are not feasible for any of the intended purposes of this article, the
remaining funds required by this article may be made available to the Terrestrial
Enhancement and Research Fund (TERF) established pursuant to Article 602. Unless
otherwise approved by the Commission in accordance with the requirements of Article 601,
acquired lands shall remain in licensee’s ownership during the term of the liccnse.

For license Articles 501-517, licensee shall provide an annual summary of expenditurcs
madc during the preceding year in conformance with the requircments of the license, as
well as an accounting of funding expenditures, interest earncd, disbursements made as
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required by any article, and a report indicating adjustments made for inflation in
accordance with Article 602.

For the purposes of this article, acquisition costs may include: transaction costs, such as
complction of appropriate site assessments for hazardous materials and noxious weeds;
land surveys, including timber cruisc if needed; appraisals; habitat surveys; filing fecs;
excise taxes; title searches, reports, fees and insurance; closing costs; preparation of land
acquisition agrecments and any required governmental approvals. Acquisition costs may
cxclude: internal personncl and administrative costs of the parties associated with land
acquisitions, such as staff salaries and benefits; attorney fees and other legal expenscs
incurred by the licensce or any other party not related to the preparation of land acquisition
agreement and any required government approvals; and fees paid by the licenscc to third
parties for administrative costs associated with a third partics’ acquisition of Interests in
land on behalf of the licensee. Prior to completing any transaction, the licensee will notify
thc TRIG and ARG, as appropriate, if it appears that transaction costs will be significantly
higher than expected at the time of license issuance, and shall, in consultation with the
TRIG and ARG, determine whether to proceed with a transaction with significant
transaction costs.
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Article 503
Elk Habitat

Within one year of licensc issuance, or on an alternative schedule to be submitted to the
Commission for approval, the licensce shall begin efforts to acquire clk foraging habitat
land for the purpose of providing significant and reliable foraging resources for the
Nooksack Elk Herd during the term of the license, to improve habitat conditions for its
recently declining population.

If licensce nceds to submit an alternative schedule to the Commission, licensee shall
prepare the schedule in consultation with the TRIG. In the event the licensce clects to
submit an alternative schedule, the licensee shall forward a copy of the proposed
alternative schedule to the TRIG at least 30 days prior to submitting the alternative
schedule to the Commission, and shall forward any comments on the alternative schedule
to the Commission along with the proposed alternative schedule. Upon approval, the
alternative schedule becomes a requirement under the license, and the licensee shall
implement the alternative schedule, including any changes required by the Commission.

The licensee, in consultation with the TRIG, shall develop site acquisition and selection
criteria, in order to obtain lands suitable for long-tcrm management as clk habitat. Such
criteria and procedures shall: (A) consider any potential to impair, diminish, or abrogate
tribal treaty or cultural rights, by providing that the licensee shall identify suitable
altcrnative sites or management activitics if the designated representative of any affected
tribc notifies the TRIG of its conclusion that a particular site or management activity will
impair, diminish, or abrogate specific tribal treaty or cultural rights and describes the basis
for its conclusion; (B) consider the potential for integration of the site acquisition and
management required by this article and other articles to optimize the resulting ccosystem
benefits; (C) consider appropriate land acquisition costs; (D) consider the potential to
securc grant funds to supplement the funds otherwise for implementation of this article; (E)
consider whether any sites so acquired arc appropriately included in the Project boundary,
and if so, provide for the filing of an appropriate request to the Commission; and (F)
provide for continuing consultation with the TRIG in the implementation of the approved
plan.

Initially site sclection criteria should be based on the following geographic critenia in order
of priority: a) within the core area of the Nooksack Elk Herd, b) within the peripheral area
of the Nooksack Elk Herd if consultation with WDFW dectermines that animal damage
complaints are unlikely to occur, and ¢} in the Sauk Game Management Unit if
consultation with WDFW determines that animai damage complaints are unlikely to occur.
Based on conscnsus within the TRIG, these geographic priorities should be revisited in
response to changes in scientific information, landownership patterns, game management
agreements or WDFW's elk management plan. Licensee shall, when considering land
acquisition or management activities, evaluate the cxtent of required noxious weed
management in accordance with criteria developed in Article 508.
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Phase . Initial acquisition. The licensce shall make good faith efforts to acquire, 1f
possible, tract(s) having a total arca of approximately 300 acres, and a combined elk forage
cquivalency value of at least 1,437, calculated as described in the Elk Habitat Table below.
If the licensee is unable to acquire initial tract(s) with the required clk forage equivalency
value, funding made available for the initial traci(s) shall be carried over for general
acquisition purposes consistent with this article.

General. Funding for the total costs associated with acquisition is not to exceed $3,700,000
(2006%), with the first phase of acquisitions not to cxceed $1,200,000. Funding shall be
made available for the following acquisition periods: $1,200,000 within threc months of
license for the initial tract(s), another $1,250,000 within one ycar following license
issuance, and the remaining $1,250,000 within five years following license issuance. Any
funding not requircd for acquisition purposes may be madc available to supplement the
enhancement, management, and maintenance of acquired clk forage lands. If funds are
available twenty-five years following license issuance, and licensee, in consultation with
the TRIG, determincs lands are not available and/or habitat enhancement or management
actions arc not feasible for any of the intended purposes of this article, the remaining funds
required by this articlc may bc made available for the TERF, as described in Article 602.

Within one year of each acquisition, the licensce shall prepare, or update, the clk forage
habitat enhancement and management element of the Terrestrial Resources Management
Plan, in accordance with Article 501. Acquired lands shall bc managed and maintained in
accordance with the plan developed in accordance with Article 501.

The licensec’s annual obligation for total costs associated with planning, habitat
enhancement, management (for elk forage purposes and noxious weed management
purposes), and maintenance of acquired lands is not to cxceed $50,000 per year during the
term of the license. In the cvent of a shortfall in acquisition funds, the funds to be made
availablc for planning, habitat cnhancement, management (for clk forage purposes and
noxious weed management purposes), and maintenance of acquired lands may be
converted for use for acquisition purposes following the licensec’s consultation with the
TRIG in accordance with Article 501.

The licensee shall use the following Elk Habitat Table below to calculate the clk forage
cquivalency value for the initial tract(s) by multiplying the acres of each habitat type by the
corresponding elk forage equivalency score, and summing the products for all habitat types
in the tract(s).
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Flk Habitat Table

Elk forage equivalency rankings of habitat types in the Baker River basin.

Elk Forage

Elk Forage Equivalency

Equivalency Score per
Habitat Type; Successional Stage Rank acre
Upland Conifer Forest; Shmbf’;ccdlin g Stage | .(joc;d l‘ 3
Riparian Conifer Forest: Shrub/Seedling Stage Good 3
[ pland Mixed Forest: Shrub/Seedling Stage Good 3
Riparian Mixed Forest: Shrub/Secedling Stage Good 3
Upland Deciduous Forest: Shrub/Seedling Stage Good 3
Upland Deciduous Forest: Sapling/Pole and Small Tree Stages Modcrate 1
Riparian Deciduous Forest: Shrub/Seedling Stage Good 3
Riparian Deciduous Forest; Sapling/Pole and Small Tree Stages Moderate 1
Forested Wetland: Shrub/Seedling Stage Good 3
Shrub Wetland; Grass/Torb and Shrub/Seedling Stages Good 3
Wet Meadow: Herbaceous Wetland Stage Good 3
Cultivated Pasture (under management to provide elk forage) Excellent 9

All Other Habatats To be determined by TRIG

Unless otherwise approved by the Commission in accordance with the requirements of
Article 601, all lands acquired in accordance with this article shall remain in licensee’s
ownership during the term of the license.

For the purposes of this article, acquisition costs may include: transaction costs, such as
completion of appropriate site assessments for hazardous materials and noxious weeds;
land surveys, including timber cruisc if needed; appraisals; habitat surveys; filing fces;
cxcise taxes; litle scarches, reports, fees and insurance; closing costs; preparation of land
acquisition agreements and any required governmental approvals. Acquisition costs may
cxclude: internal personnel and administrative costs of the parties associated with land
acquisitions, such as staff salaries and benefits; attorncy fees and other legal expenses
incurred by the licensce or any other party not related to the preparation of land acquisition
agreement and any required government approvals; and fecs paid by the licensee to third
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partics for administrative costs associated with a third partics’ acquisition of interests in
land on behalf of the licensee. Prior to completing any transaction, the licensee will notify
the TRIG or ARG, as appropriate, if it appears that transaction costs will be significantly
higher than expected, and shall, in consultation with the TRIG or ARG, determine whether
to proceed with a transaction with significant transaction costs.
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Article 504
Wetland Habitat

The licensec shall acquire wetland habitat lands for conservation of wetlands and
wetland-dependent specics, placing a priority on acquiring high quality, functioning
wetland brecding habitat for native amphibian and other native specics, for the purpose of
conserving wetlands and providing long-term protection for specics using the wetland
habitat. The licensce shall, in consultation with the TRIG, develop site acquisition and
sclection criteria in accordance with the gencral geographic preferences set forth in Article
505. Such criteria and proccdures shall: (A) consider any potential to impair, diminish, or
abrogate tribal treaty or cultural rights, by providing that the licensee shall identify suitable
alternative sites or management activitics if the designated representative of any affected
tribe notifics the TRIG of its conclusion that a particular site or management activity will
impair, diminish, or abrogate specific tribal treaty or cultural rights and describes the basis
for its conclusion; (B) consider the potential for integration of the sitc acquisition and
management required by this article and other articles to optimize the resulting ccosystem
benefits; (C) consider appropriate land acquisition costs; (D) consider the potential to
secure grant funds to supplement the funds otherwise for implementation of this article; (E)
consider whether any sitcs so acquired are appropriately included in the Project boundary,
and if so, provide for the filing of an appropriate request to the Commission; and (F)
provide for continuing consultation with the TRIG in the implementation of the approved
plan. Licensee shall, when considering land acquisition or management activities, cvaluate
the extent of required noxious weed management in accordance with criteria developed in
Article 508. Following acquisition, the licensee shall undertake habitat enhancement and
management (including noxious weed control) activities in accordance with a plan
prepared after consultation with the TRIG and in accordance with Article 501.

Funding for acquisition is not to exceed $340,000 (20068), and shall be made available
within four years of license issuance. Funding for planning and for habitat enhancement,
habitat management, and noxious weed management of existing or acquired parcels is not
to exceed $190,000 and shall be made available according to the following schedule:
$10,000 shall be made available within four years of license issuance, $140,000 shall be
made available in the fifth ycar following license issuance, and $20,000 shall be made
available in cach of the sixth and scventh years following license issuance. If funds are
available twenty-five years following licensc issuance, and licensee, in consultation with
the TRIG, determincs lands are not available and/or habitat enhancement or management
actions are not feasible for any of the intended purposes of this article, the remaining funds
required by this article may be made available to thc TERF established pursuant to Article
602. Unless otherwisc approved by the Commission in accordance with the requirements
of Article 601, acquired lands shal) remain in licenscc’s ownership during the term of the
license.

For the purposes of this article, acquisition costs may include: transaction costs, such as
completion of appropriate site assessments for hazardous materials and noxious weeds;
land surveys, including timber cruisc if needed; appraisals; habitat surveys; filing fees;
excise taxes; litle scarches, reports, fees and insurance; closing costs; preparation of land
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acquisition agreements and any required governmental approvals. Acquisition costs may
exclude: internal personnel and administrative costs of the parties associated with land
acquisitions, such as staff salarics and benefits; attorney fees and other legal expenscs
incurred by the licensce or any other party not related to the preparation of land acquisition
agreement and any required government approvals; and fees paid by the licensee to third
parties for administrative costs associated with a third parties’ acquisition of interests in
land on behalf of the licensee. Prior to completing any transaction, the licensee will notify
the TRIG, as appropriate, if it appears that transaction costs will be significantly higher
than expected at the time of license issuance, and shall, in consultation with the TRIG,
determine whether to proceed with a transaction with significant transaction costs.

Baker River Hydroelectric Project -119-
Proposed License Articles



Unofficial FERC-Generated PDF of 20041201-0207 Received by FERC OSEC 11/30/2004 in Docket#: P-2150-000

Settlement Agreement
Baker River Hydroelectric Project

Article 505
Aquatic Riparian Habitat Protection, Restoration and Enhancement Plan

Within two years of license issuance, licensee shall submit an Aquatic Riparian Habitat
Protection, Restoration and Enhancement Plan (*ARP”) to the Commission for approval
for the purpose of identifying actions to protect and cnhance low-clevation bottomland
ccosystems in the Skagit River basin, which includes the Baker River sub-basin, focusing
on habitat for protection, acquisition, restoration and maintenance for anadromous
salmonids, other aquatic species and riparian-dependent birds and amphibians.

Licensee shall develop the ARP in consultation with the TRIG and ARG, specifically
including the USDA FS, WDFW, WDNR, The Nature Conscrvancy, the Upper Skagit
Indian Tribe, the Sauk-Suiattlc Indian Tribe, and the Swinomish Indian Tribal Community.
Within onc year of license issuance, licensce shall submit a draft of the ARP to the TRIG
and the ARG for review and comment. At Icast 30 days prior to submitting thc ARP to the
Commission for approval, licensce shall provide the ARP to the TRIG and the ARG for
review and comment. Licensec shall include, with the ARP, an implementation schedule,
documentation of consultation, copics of consulting entity comments and
recommendations on the completed plan and schedule, and specific descriptions of how the
cntities’ comments arc accommodated by the plan and schedule. If licensee docs not adopt
a recommendation, the filing shall inctudc the licensec’s reasons, based on Projcct-specific
information.

The ARP shall be prepared bascd on the following criteria:

(a) candidatc sites shall be examined for their potential to provide long-term benefits.
Implementation proposals shall be based on a comparison of the predicted benefits
arising at a specific site in relation to the costs of the action or actions proposed for
the site, with the same factors for other sites with similar potential, bascd on a
reasonable range of options for alternative sites;

(b) the location of sites for the purposcs of implecmentation shall be used to aid in
prioritizing locations in the following order: i) within the Baker River basin, 11)
within the middle Skagit River and tributaries immediately downstream of the
Baker River (from the confluence with the Baker River to the Pipeline Crossing at
RM 24.3), iii) within the lower Skagit River and cstuary, and iv) elsewherc in the
Skagit River basin, or as may othcrwise be established in the ARP;

(c) i) consideration of any potential 10 impair, diminish, or abrogate tribal treaty or
cultural rights, by providing that the licensce shall identify suitable altcrnative sites
or management activitics if the designated representative of any affected tribe
notifies the TRIG and ARG of its conclusion that a particular sitc or management
activity will impair, diminish, or abrogate specific tribal treaty or cultural rights and
describes the basis for its conclusion; i1) consideration of the potential for
integration of the site acquisition and management requircd by this article and other
articles to optimize the resulting ccosystem benefits; 1ii) consideration of
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appropriate land acquisition costs; iv) considcration the potential 10 sccure grant
funds to supplement the funds otherwise for implementation of this article; v)
consideration of whether any sites so acquired arc appropriately included in the
Projcct boundary, and if so, provide for the filing of an appropriate rcquest to the
Commission; and vi) providing for continuing consultation with the TRIG and
ARG in the implementation of the approved plan;

(d) the plan shall be structured to allow for flexibility in revising sitc scicction criteria
and reprioritizing types of habitat lands to be protected. acquired, restored and/or
managed in response to changing needs and conditions over the term of the license;

(e} when considering land acquisition or management activitics, cvaluate the extent of
requircd noxious weed management in accordance with critcria developed in
Article 508;

(f) to aid in the evaluation of a specific resource project and site selection proposed

under the ARP, licensce shall provide information to the TRIG and ARG regarding
any other resource projects being considered pursuant to other license article
rcquirements similar to the project being considercd, or that provide similar
potential biological benefits and have the potential for integration with related
cnhancement actions; and

(g) monitoring nceds.

In addition to these gencral guidelines, the ARP shall require that up to $1,000,000 of the
funds available for implementation of the ARP be expended within the Baker River
watcrshed, as cstablished in the ARP. For funds expended outside the Baker Basin, a
minimum of 50% shall be spent on riverine/riparian habitat acquisition with anadromous
fish benefits. A minimum of 50% of the funds so spent on riverinc/riparian habitat shall be
spent on habitat that bencfits both anadromous specics and deciduous forest/wetland
specics, unless otherwise agrecd by the TRIG and ARG.

Liccnsee shall provide funding for implementation of the ARP in a total amount not to
exceed $10,200,000, according to the following schedule for funding: $50,000 available
annually starting the first year following licensc issuance and concluding in the sixth year
following license issuance for planning and site evaluation activities; $300,000 available
within two years following license issuance for initial protection, restoration, enhancement,
and management activities; and $2,000,000 available in each of ycars 3, 8, 13, and 18
following licensc issuance, and up to $1,600,000 if phase two of Article 105 1s not
implemented.

For the purposes of this articlc, acquisition costs may include: transaction costs, such as
completion of appropriate site assessments for hazardous materials and noxious weeds;
land surveys, including timber cruise if needed; appraisals; habitat surveys; filing fees;
excise taxes: title searches, reports, fees and insurance; closing costs; preparation of land
acquisition agreements and any required governmental approvals. Acquisition costs may
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exclude: intermal personnel and administrative costs of the partics associated with land
acquisitions, such as staff salaries and benefits; attorney fees and other legal expenses
incurred by the licensee or any other party not related to the preparation of land acquisition
agreement and any requircd government approvals; and fees paid by the licensec to third
partics for administrative costs associated with a third parties’ acquisition of interests in
land on behalf of the licensee. Prior to completing any transaction, the licensee will notify
the TRIG and ARG, as appropriate, if it appears that transaction costs will be significantly
higher than expected, and shall, in consultation with the TRIG and ARG, determinc
whether to proceed with a transaction with significant transaction costs.

If funds are available twenty-five years following license issuance, and licensec, in
consultation with the TRIG and ARG, determines lands arc not available and/or habitat
enhancement or management actions are not feasible for any of the intended purposcs of
this articlc, the remaining funds required by this article may be made available to the
HERC and/or TERF funds.
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Article 506
Osprey Nest Structures

Within one year following license issuance, the licensee shall provide and maintain a
minimum of ten artificial osprey nest structures at Lake Shannon. The ten nest structures
shall consist of up to nine of the artificial structures currently maintained by licensee, and
one or more ncw artificial structurcs to be installed at the site of a former natural snag nest
or artificial nest structure. The licensee shall place the structures in a manner that is
designed to provide a sufficient number of suitable osprey nest sites at Lake Shannon to
support an estimated seven breeding pairs.

Within two years following licensc issuance, the licensee, in consultation with the TRIG,
shall sclcet and modify ten existing trees near l.ake Shannon to promotc their eventual use
as osprey nest sites. The licensee shall select ten mature trees on lands suitable for osprey
nesting owned and/or controlled by the licensee. Modification of the trees may involve
topping, killing, or other appropriate techniques, based on site-specific evaluations, to
promote the development of tree and snag nest sites available for osprey nesting at Lake
Shannon.

During the term of the license, the licensee shall monitor osprey nesting and productivity
annually between April 1 and August 31 at both Lake Shannon and Baker Lake, in
accordance with the TRMP required by Article S01. At two-year intervals during the term
of the license, the licensee shall inspect the ten artificial nest structures at Lake Shannon
and maintain the structures in conditions suitable for usc by nesting osprey. By Deccmber
31 in the sccond year of cach two-ycar inspection and maintenance cycle, the licensec shall
submit a draft nest inspection and monitoring report to the TRIG for a 30-day review and
comment period. The report shall describe inspection results, maintenance activity, and
nesting activity at both natural and artificial nests on Lake Shannon and Baker Lake dunng
the preceding two years. During each report review period, the licensee, in consultation
with the TRIG, shall determine whether additional artificial nest sites or modifications to
the placement and design of new structurcs are needed to achieve the goal of seven
breeding pairs on Lake Shannon to increasc nesting success 1o meet the goal. This
evaluation will include consideration of results of site evaluation, site momtoring, and best
available science. The licensce shall file final nest inspection and monitoring reports with
the Commission by June 1 of the year following each two-year inspection and maintenance
cycle, allowing for a minimum of thirty days review and comment by the TRIG prior to
filing.
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Article 507
L.oon Floating Nest Platforms

Within one year after license issuance, licensce shall, in consultation with the TRIG, install
and maintain three common loon floating nest platforms in suitable locations, consistent
with the requirements of Article 304, on one or both of the Project reservors, in accordance
with the Terrestrial Resources Management Plan required by Article 501, for the purpose
of cstablishing nesting use on the Project reservoirs Lo increase nesting loon populations in
Western Washington.

Licensce, in consultation with the TRIG, may substitute the placement of onc floating nest
platform on Project reservoirs with making funding available to a third party for the
purposc of placing and maintaining a floating nest platform on non-Project lands. Funding
made available for this purpose is not to exceed $2,500 for construction and placement of
the nest platform, and $1,000 annually for maintenance.

Following installation of any floating nest platforms on Project reservoirs, licensee shall
place log booms, boundary buoys, or other appropriatc devices to cstablish use restriction
zones around each nesting platform to restrict public access. The nest platforms and public
access restriction devices on Project rescrvoirs shalj be in place between April 1 and July
31 of each year. Licensce may remove and store the nest platforms required by this article
when they are not required to be in place. Following review and comment by the TRIG,
licensee shall install three additional floating nest platforms in the Project reservoirs if
nesting success is determined at any time during the term of the floating nest platform
program.

During the first fifteen years following platform installation, licensee shall monitor all
floating nest platforms installed in the Projcct reservoirs twice per month between April 1
through July 31 to determine nesting activity, and the effectiveness of access restriction
devices. By December 31 of cach year, licensee shall file draft monitoring reports with the
TRIG for a 30-day review and comment period. Annual monitoring reports shall
summarize loon obscrvations, nesting attempts, nesting activity, nest productivity, and
platform maintenance activity within the Project reservoirs during the previous breeding
scason. Final reports shall be filed with the Commission by June 1 of the following year.

During the sixteenth year following platform installation, liccnsee shall submit a draft
effectiveness report summarizing the results of the 15-year monitoring period to assess
loon hreeding success on the installed nesting platforms. The report shall make
recommendations as to the continuation of the floating nest platform program bascd on the
prescnce or abscnce of nesting activity, according to the following general criteria:
observed loon nest-building activity or usc of nests suggests loon nesting success, and a
lack of breeding attempts on one or more of the platforms by the cnd of the 15-year period
suggests lack of platform success. If the floating nest platform program is continued past
year 15, annual monitoring and reporting shall continue.

Baker River Hydroclectric Project -124-
Proposed License Articles



Unofficial FERC-Generated PDF of 20041201-0207 Received by FERC OSEC 11/30/2004 in Docket#: P-2150-000

Settlement Agreement
Baker River Hydroelectric Project

If the report determines the program is unsuccessful, licensee shall, following consultation
with the TRIG, cither remove the loon nesting platforms and make the remaining funds
available from the program to the TERF, or make the remaining funds available for a
similar program by a third party at another location on non-Project lands. Any funds made
available to third parties for nesting platforms installations, monitoring, and management
for a similar program on non-Project lands shall terminatc licensee’s obligations under this
article. For purposes of this article, “remaining funds” shall be calculated by multiplving
the number of years remaining in the licensc term by the actual average annual cost of
maintenance and monitoring during years 6 through 15 following nest platform
installation.

Baker River Hydroelectric Project -125-
Proposed License Articles



Unofficial FERC-Generated PDF of 20041201-0207 Received by FERC OSEC 11/30/2004 in Docket#: P-2150-000

Settlement Agreement
Baker River Hydroelectric Project

Article 508
Noxious Weeds

During the term of the license, the licensee shall manage noxious weeds on Project lands
pursuant to the most restrictive applicable fedcral and state regulations, including, but not
limited to: 1) Washington’s State Noxious Weed Control regulations found at WAC
16-750, 2) Best Management Practices published by the USDA-FS (for wecd control on
USDA-FS lands) for the Mt. Baker-Snoqualmic National Forest, and 3) noxious weed
control regulations adopted by Skagit or Whatcom Countics, in accordance with a plan
developed in consultation with the TRIG as required by Article 501. The licensee shall file
the plan with the Commission for approval, following consultation in accordance with
Article 501. The plan shall address site-specific and specics-specific management and
monitoring programs, based on the guidelines and trcatment options identificd in the tables
attached as Appendix A-1, which are based upon the results of pre-licensing Terrestrial
Study T-6 and the Forcst-Wide Environmental Assessment for Noxious Weed
Management on the Mt. Baker-Snoqualmie National Forest, published by the USDA-FS in
May 1999. The initial ptan shall adjust treatment of all lands within the Project boundary,
and thosc lands outside the Project boundary that were surveyed for noxious weeds during
pre-licensing studics, as documented in the T-6 Final Study Report, December 23, 2003.
The plan shall address how noxious weed management considerations will be addressed
when evaluating land acquisition proposals or other activities pursuant to Articles 502, 503,
504, and 505.

The portion of the plan addressing the scven high quality wetland areas located on National
Forest System (USDA-FS) lands, as identified in pre-licensing Terrestrial Study T-2/T-5
as WB 17, 20, 21, 25, 28, 29, and 30, shall place priority on the control of reed canarygrass
(Phalaris arundinacea) for the protection and cnhancement of these wetlands. Licensee
shall provide funding for the portion of the plan addressing thesc scven identificd wetlands
in an amount not to exceed $25,000 in each of years 1-5 following license issuance, and
shall provide $15,000 annually thereafter during the term of the license.

Funding for noxious weed surveys and management for lands acquircd following license
issuance pursuant to Articles 502, 503, 504, and 505 shall be drawn from the funds of these
articles. Licensee shall file related amendments to the plan with the Commission for
approval by December 31 of any year in which land is acquircd.
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Article 509
Plants of Special Status

Within six months following license issuancc, the licensee shall file with the Commission a
plan for the management of plants of special status on cxisting Project lands and the
following non-Project lands, to be more precisely identified during the development of the
plan: 1) arcas with potential to have impact from Project activitics, based on USDA-FS
pre-field review process, and 2) areas surveyed during pre-licensing rarc plant surveys, as
indicated by Baker River Project Relicense Study, T-16, as amended.

The licensec shall prepare the plan in consultation with the TRIG, and specifically, the
USFWS, USDA-FS, and the Washington Natural Heritage Program of the Washington
Department of Natural Resources, as required by Article 501, and in accordance with the
guidelines in Appendix A-3. The plan shall be consistent with the noxious weed
management plan described in Article 508. Amendments to the plan associated with the
acquisition of new lands that result in a revision to the Project boundary arc not mandatory,
but will be determined on a case-by-case basis, in consultation with the TRIG, in
conformance with Article 501.

For the purposes of this article, “Plants of Special Status™ shall include: 1) plant specics
listed as Endangered, Threatened or Proposed for Listing under the federal Endangered
Species Act; 2) plant species listed as Endangercd, Threatencd or Sensitive by the State of
Washington; and 3) on federal lands administered by the USDA-FS, plant species on the
Pacific Northwest Regional Forester’s Sensitive Species List. The plant specics that were
known to occur at the time of license application that required site-specific management
plans are listed in Appendix A-2, and shall provide the initial basis for planning actions. A
site-specific management plan shall be included in the overall plan for Carex flava, in
accordance with Article 510.
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Article 510
Carex flava

During the term of the license, licensce shall manage yellow sedge (Carex flava) at Baker
Lake for its protection, especially in areas where it is located in close proximity to reed
canarygrass, according (o a plan developed in accordance with Article 501 and filed with
the Commission for approval within six months of license issuance, following consultation
with the TRIG, including specifically the USFWS, USDA-FS and the Washington Natural
Heritage Program of the Washington Department of Natural Resources. The plan shall
require inventorying and mapping of known Carex flava populations, the development of
control strategics for recd canarygrass around Carex flava populations, a method for
monitoring and evaluating success of the plan, a planting plan if 20% or more of the Carex
flava population decreases from the time of license issuance, and additional mecasures that
are identified as a result of plan monitoring, as described in more detail in Appendix A-4.
Plan updates shall be completed at least every ten ycars, or morc regularly if needed to
address monitoring and evaluation results, or when the species is no longer a State or
fedcral sensitive specics.

Baker River Hydroclectric Project -128-
Proposecd License Articles



Unofficial FERC-Generated PDF of 20041201-0207 Received by FERC OSEC 11/30/2004 in Docket#: P-2150-000

Settlement Agreement
Baker River Hydroelectric Project

Article 511
Decaying and Legacy Wood

Within three years following license issuance, and annually thercafter, the licensee shall
manage snags, logs and residual live trees (“Decaying and Legacy Wood™) located on
cxisting or acquired Project lands for the purpose of enhancing Decaying and Legacy
Wood structure to incrcase its value to snag and log dependent species. The management
will be conducted in accordance with a plan filed with the Commission for approval in
accordance with Article 501 within one year from license issuance. The licensee shall
devclop the plan in consultation with the TRIG, and will provide a 90-day review and
comment period on a draft prior to filing with the Commission as required by Article 501.

In preparing the plan, licensee shall refer to Johnson, D.H. and O’Neil, T.A., “DecAlD
Model, Wildlife-habitat relationships in Orcgon and Washington,” Oregon State
University Press, 2001.

The Decaying and Legacy Wood Plan shall address the snag, log and residual live tree
habitats of vertebrate species likely to inhabit the lands on a seasonal or year-round basis.
The plan shall include measures to retain snags, logs and residual live trees where they
already exist, and to promote the development of these features where they do not exist.
The plan may also include measures to provide artificial structures to meet short-term
habitat nceds where natural snags, logs and residual live trees are not present and are not
expected to develop over the term of the license. All measures in the plan shall be
appropriate to the habitat types present on the lands. Existing snags, logs and residual live
trees shall be retained in appropriate numbers as determined by land management
objectives for each site in conformance with the plan. If existing snags and logs are
insufficient to support the land management objectives in the plan to support population
densitics of primary cavity excavators, and livc trees of appropriate size are present, the
licensec shall create additional snags or downed logs from live trees, or altcrnative
methods. The licensec shall filc any amendments to the Decaying and Legacy Wood
element of the plan, as required by Article 501, that result from the acquisition of any new
Project lands.

Funding for preparing the plan and managing Decaying and Legacy Wood according to the
plan is not to exceed $35,000 cach year in the first two years following license issuance, to
allow for planning and initial site work, and is not to excced $10,000 each year throughout
the remaining term of the Ticense. If funds are availablc twenty-five years following
license issuance, and licensee, in consultation with the TRIG, detcrmines habitat
enhancement or management actions arc not fcasible for any of the intended purposes of
this article, any remaining funds required by this article may be made available to the
TERF established pursuant to Article 602.
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Article 512
Bald Eagle Night Roost Surveys

During the first three years afler license issuance, and again between years 15-17 from
licensc issuance, licensce, in consultation with TRIG, shall design and conduct surveys to
identify bald cagle (Haliaeetus leucocephalus) communal winter night roosts in the
vicinity of the Baker River Project. The purpose of the surveys will be to systcmatically
determing the location of bald eagle night roosts in the Baker River basin in the Project
vicinity, and to assist WDFW, USFWS, and LSDA-FS with the identification of arcas in
need of bald cagle protcction. Licensec shall provide the results of the surveys to affected
landowners, WDFW, USFWS and the USDA-FS within threc months of completion of
each round of surveys, and shall file survey results with the Commission annually.

Licensce’s funding for the surveys is not to exceed $25,000 for each 2-3 year survey period.
To the extent the first $25,000 is not expended for the first survey period, any remaining
funds shall be carried over to the succeeding survey period. Any funds remaining
following completion of the sccond survey period shall be made available to the TERF, as
described in Article 602.
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Article 513
Bald Eagle Management Plans

Within one year following license issuance, liccnsec shall develop a management plan for
each bald eagle (/{aliacetus leucocephalus) nest site and communal winter night roost
known to exist on lands within the Project boundary at the time of license issuance, to
provide for the long-term protection of and management for bald eagles, as requircd by
Article 501. The plan shall identify measures to protect and manage known nesting or
winter roost sites on licensee owned lands within the Project boundary and methods to
survey for and protect these sites on lands acquired during the license term.

Within one year after acquiring new Project lands, licenscc shall develop a management
plan for cach bald cagle nest site and communal winter night roost known to occur on the
land acquired. During the term of the license, the planning requirement shall apply to the
discovery of new bald eagle nest sites or communal winter night roosts, and shall be in
conformance with the plan developed in accordance with Article 501.

All plans, and any amendments 1o plans, shall be consistent with recommendations
contained in the Pacific Bald Eagle Recovery Plan (U.S. Fish and Wildlife Service, 1986),
Washington State Bald Eagle Protection Rules (WAC 232-12-292), and Watson, J.W., and
E.A. Rodrick, Bald Eagle (Haliacetus leucocephalus), Management Recommendations for
Washington's Priority Specics, Volume IV: Birds, Washington Department of Fish and
Wildlife, Olympia (2002) (editors Larsen, E.M., J.M. Azcrrad, and N. Nordstrom, 2004),
or similar guidance or rules in effect at the time any plan is developed. Final plans, and any
plan amendments, shall be filed with the Commission. Within one year of any change 1in
the state or federal status of the bald cagle, licensee, in consultation with the WDFW and
USFWS, shall review all plans prepared under this action and detcrmine whether the plans
need to be continued or modified.

Baker River Hydroclectric Project -131-
Proposed License Articles



Unofficial FERC-Generated PDF of 20041201-0207 Received by FERC OSEC 11/30/2004 in Docket#: P-2150-000

Settlement Agreement
Baker River Hydroelectric Project

Article 514
Use of Habitat Evaluation Procedures

Within onc year of license issuance, the licensee shall, in consultation with the TRIG,
devclop and prepare in accordance with Article 501 a monitoring plan to detecrmine the
effectiveness of the implementation of Articles 502, 503, 504, 506, 507 and 513. The plan
shall require licensee to monitor the effectiveness of the implementation of Articles 502,
503, 504, 506, 507 and 513 through periodic asscssments of habitat quantity and quality,
using the U. S. Fish and Wildlife Servicc. Department of Interior, Ecological Service
Manuals ESM 101, 102, 103 (Division of Ecological Services, Washington D.C. 1980),
Habitat Evaluation Procedurcs ("HEP”), or another appropriate methodology selected in
consultation with the TRIG. Monitoring is intended to assist resource managers in
determining the current conditions of the lands acquired and asscss management activitics
over the term of the license. Licensce shall consider the monitoring results in
implementing Articles 502, 503, 504, 506, 507 and 513, in consultation with the TRIG.

Within five ycars of license issuance, licensce shall develop, in consultation with the TRIG,
the schedule for specific monitoring actions, the timing of each monitoring period,
monitoring criteria, the scope of monitoring given available funding, and the format for
monitoring reports in accordance with the consultation requircments of Article 501.

Funding for all aspects of monitoring is not to exceed $200.000 (if licensc is 30 years or
shorter) or $300,000 (if license is 40 years or longer)(2006$). The licensee shall make the
funding available in $100,000 increments according to the following schedule: the first
$100,000 available during the first 10 years of the license term, the second $100,000
available betwcen years 20 and 30 of the license term (and the third $100,000 available
after year 30 if the license is issued for a term of 40 years or longer). 1f funds are available
forty years following licensc issuance, and licensee, in consultation with the TRIG,
determines further use of the HEP is not feasible for any of the intended purposes of this
article, any remaining funds required by this article may be madc availablc to the TERF
established pursuant to Article 602.
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Article 515
Late Seral Forest Growth

Within two years of license issuance, or December 31, 2008, whichever is carlier, the
licensee shall make funds available to the USDA-FS for its actual costs incurred in
thinning trces on up to 321 acres of second-growth forcst on National Forest System lands
in the Baker River watershed. The funds may be used for the purpose of reducing edge
cffects by enhancing the acceleration of late-seral forest growth, which may increase the
nesting success and/or survival of federally listed spotted owls and marbled murrelets.
Funds made available to the USDA-FS shall not cxceed $80,250. If the USDA-FS does
not incur these costs within two years following licensc issuance, funds shall be held until
requestcd by the USDA-FS, or converted to usc for the TERF described in Article 602,
when and if directed by the USDA-FS.
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Article 516
Mountain Goats

Within three years following licensc issuance, licensee shall make funds available to the
USDA-FS for its actua) costs incurred in making habitat improvements in mountain
hemlock forest in occupied mountain goat (Oreamnos americanius) SUMMC range on
National Forcst System lands in or adjacent to the Baker River Watershed. Funding for
licensce’s contribution to the cost of planning, environmental review and implementation,
for up to 194 acres of mountain hemlock forest land is not to exceed $70,000. The
improvements fundcd with this measure may provide additional summer forage habitat by
prescribed burns or other means in high clevation forest areas away from established
recreation areas in the Project vicinity.

If the USDA-FS does not incur these costs within onc ycar following license 1ssuance,
funds shall be held untit requested by the USDA-FS, or converted to usc for the TERF
described in Article 602, when and if dirccted by the USDA-FS.
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Article 517
Grizzly Bear Road Management

Within six months of license issuance, or within sixty days of request by the USDA-FS.
whichever is carlier, licensec shall make funds available to the USDA-FS for its actual
costs incurred in planning, environmental review and implementation of a road closure
program in the North Cascades Grizzly Bear Recovery Area of the Mt. Baker-Snoqualmie
National Forest, to reduce human use disturbance in the areca and increase the effectiveness
of spring and early summer grizzly bear foraging habitat. Funding for licensee’s
contribution to the cost of planning, environmental review and implementation for this
purpose is not to exceed $120,000. If the USDA-FS does not incur these costs within the
first six months of license issuance, funds shall be held until requested by the USDA-FS, or
converted to use for the TERF described in Article 602, when and if directed by the

USDA-FS.

Baker River Hydroelectric Project -135-
Proposecd Licensc Articles



Unofficial FERC-Generated PDF of 20041201-0207 Received by FERC OSEC 11/30/2004 in Docket#: P-2150-000

Settlement Agreement
Baker River Hydroelectric Project

Article 601
Baker River Coordinating Committee

Creation of Baker River Coordinating Commitlee

Within six months of license issuance, licensee shall convene an initial meeting of the
licensing implementation entity to be referred to as the “Baker River Coordinating
Committee” (BRCC). Licensee shall provide each signatory to the “Baker River
Hydroelectric Project Relicensing Comprehensive Settlement Agreement” (Settlement) a
minimum of 30 days notice and invite cach signatory to designate a representative, and an
alternate representative. The purpose of the BRCC and Resource Groups is to implement
the terms of the Settlement and participate on license implementation committees. In the
event that an agency, tribe, non-governmental organization, or individual who was not a
party to the Settlement seeks membership on the BRCC, licensec shall ailow participation
by a non-party only upon the unanimous approval of the BRCC, as defined in this article.

Meeting Procedures of the BRCC and Resource (rroups

During the term of the license, licensee shall convene meetings of the BRCC, as necessary,
to comply with the consultation requirements of the license  Licensce shall convene a
meeting of the BRCC at least once annually Licensee shall provide each representative on
the BRCC with at least ten days notice of any meeting of the BRCC, and shall include a
proposed agenda for each meeting.

At the first meeting of the BRCC, licensee shall establish individual resource technical
groups that are anticipated to be involved in addressing ongoing license implementation
issues as licensee carries out the terms and conditions of the license, including, without
limitation: the Terrestrial Resources Implementation Group (TRIG); the Recreation
Resources Group (RRG); the Aquatics Resources Group (ARG); and the Cultural
Resources Advisory Group (CRAG) (Resource Group(s)). Other sub-groups may be
established by the BRCC as nceded to address license issues that arise during the term of
the license. Each party to the Scttlement can be a member in a Resource Group or Group(s)
and the BRCC, upon notifying the licensee in writing of its designated representative(s). A
party may designate its primary representative, and any alternate representatives. Licensee
shall establish meeting notice requirements and protocols for meetings of the TRIG, RRG.
ARG, and CRAG at the first annual meeting of the BRCC, following consultation with all
members of the BRCC. In the event of any conflict between license articles and any
meeting protocols established, the terms of the license shall control.

Licensee shall arrange for the services of a neutral, non-BRCC member to record and
distribute minutes of BRCC and Resource Group meetings, if agreed to by the BRCC at
any time.
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License Implementation Framework

For the term of the license, licensce shall consult with and schedule regular meetings of all
Resource Groups, who will be invited to participate in all licensing implementation
decisions pertaining to the resource arca assigned to the Resource Group. The focus of
licensc implementation decision-making will be within the Resource Groups. Meetings of
the BRCC will be established to address issucs affecting overall licensc implementation
issues, annual updating, and other issues identified in this article or by the Resource
Groups. The Resource Groups arc intended to function as technical groups convened on an
ongoing basis to address ongoing implementation issues throughout the term of the licensc.
The BRCC is intended to function as a policy level group for decision-making issues that
arc not resolved in Resource Groups, as described in this article, and otherwise as a way of
communicating with all signatorics.

Licensee Implementation and Decision-Making

In carrying out licensee’s obligations under the license, licensee shall work collaboratively
with all members of the BRCC to comply with licensc articles and make informed
decisions related to the operation of the Baker River Hydroclectric Project. Specifically,
licensce shall:

a) document the initial members of the BRCC and Resource Group
representatives by compiling a list of all partics who have provided licensce of notice of
their BRCC representatives and Resource Group representative(s);

b) record any votes taken by the BRCC or Resource Groups by giving each
BRCC member one votec on all matters 1o be decided by the BRCC, and each Resource
Group member with onc vote on all matters to be decided by the Resource Group;

c) cstablish, and keep updated, a membership list of the BRCC as a wholc and
each of the Resource Groups established for the term of the license, including, without
limitation, the TRIG, RRG, ARG, and CRAG. Each list shall contain the name of the party
to the Settlement , the party’s designated representative and alternates, and relevant contact
information;

d) chair the mectings of the BRCC, TRIG, RRG, ARG, and CRAG;
c) submit decisions to the BRCC as follows:

Licensee shall only offer a vote to be taken on any licensc implementation
issuc at a regularly convencd meeting of the BRCC, after the licensec has provided a
minimum of two weeks written notice including an agenda and any issues on which a
decision will be requested, made in accordance with the following decision-making
protocol;

Decisions shall be made by consensus, defined as lack of objection. If
consensus is not achicved at the Resource Group level, the BRCC may take a vote after
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licensee has complied with subscction (f) of this article and, for Articles 108, 109, 305,
502-503, 602, and 603 only. after affccted resource agencies and tribes take an advisory
voltc.

For decisions related to implementation of plans for Articles 108, 109, 305,
502-505, 602, and 603 only, the BRCC may approve a proposal on a majority votc of the
BRCC. If an advisory vote is not adopted by a majority vote at thc BRCC, the meeting
notcs shall contain an explanation for not adopting the advisory vote.

For any decision related to a plan required by any article, consensus shall be
required prior to filing the plan with the Commission, but licensce may timely file the
proposed plan if consensus has not been achieved and licensee would risk noncompliance
with a timing requirement. Licensee shall include in any plan submitted to FERC for
which consensus was not achicved an explanation of any disputc relating to the proposed
plan, along with the review and comments received in accordance with individual articles.
If, following discussion at a BRCC meeting convened in accordance with the notice
requircments of this article, a proposal does not achicve consensus, the proponent may
request a vote. Each member of the BRCC will have one vote and only designated
rcpresentatives will vote. Licensee shall record all votes, and any consensus achicved, in
the minutes of the meeting during which a vote is taken.

After one vote, if consensus is not achicved, the proponent(s) may requcst a
second vote. Any member voting against the proposal will explain the basis for the vote
that specifically addresses the reason for the opposition and other relevant requirements of
the license article(s) prompting the vote.

Licensee shall only offer a vote to be taken on any matter assigned for
consultation with the BRCC, at a regularly convened mecting with a quorum present at the
meeting. A quorum for a meeting of the BRCC, shall include at least one representative, or
proxy, of each of the following 1o be present: licensee, the federal agencies (USDA-FS,
USFWS, NPS, NOAA Fisheries), the state agencics (Ecology, WDFW, DNR), and the
tribes (SSIT, SITC, USIT).

f) submit matters to the BRCC if the Resource Groups are unable to reach
consensus decisions on a resource issue, or a quorum cannot be cstablished as described 1n
subsection (e) of this article, afier complying with the following procedures:

1. Licensee shall provide at least two wecks notice of Resource Group
meetings and the notice shall include a draft agenda and any issues on which a decision will
be requested;

2. Only a member of the Resource Group may make a proposal for a

decision, although this is not intended to preclude the source of the proposal coming from a
person or entity other than a member as long as a Resource Group member sponsors the
proposal;
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3. Resource Group decisions shall be made by consensus, defined as
the lack of objection by members present at the meeting;

4. If consensus for a particular decision does not exist, the proponent
of the proposal may request a vote, with each member having one vote per designated
representative;

5. Licensee shall causc meeting minutes for each meeting where a vote
is taken to contain a record of the votes and any consensus achicved;

6. After one vote, if consensus 1s not achicved, any member of the
Resource Group may request a sccond vote; and

7. If consensus is not achieved after the second recorded vote, licensce,
at the request of the proponent, shall refer the disputed proposal to the BRCC in accordance
with subsection (e) of this article. The proponent may provide notice of the intent to refer
at the time of second vote, or subsequently. Licensee shall not be required to include the
decision on the agenda for a meeting of the BRCC to consider the proposal until the
proponent(s); a) provides actual notice of the dispute at least three weeks prior to the date
of the requested BRCC meeting at which the referred proposal is to be heard, and b)
provides a written cxplanation of its vote at lcast two wecks prior to the requested meeting
of the BRCC. Any member voting against the proposal will explain the basis for the vote
that specifically addresses the reason for the opposition and other relevant requirements of
the license article(s) prompting the vote.

2) for any articles requiring consultation with Resource Groups and/or specific
partics, and for the purposes of the implementation of the license and Settlement only,
licensee shall be deemed to have complied with the requirement to consult if licensee has
communicated in writing with the party the licensee is required to consult with and
provided information required by any specific article; and

h) only offer a vote 1o be taken on any matter assigned for consultation with
the Resource Groups, at a regularly convened meeting with a quorum present at the
meeting. A quorum for a meeting of the Resource Groups, or any of its rcsource groups.
shall include at least one representative, or proxy, of each of the following to be present:
licensee, the federal agencies (USDA-FS, USFWS, NPS, NOAA Fisheries), the state
agencies (Ecology, WDFW, DNR), and the tribes (SSIT, SITC, USIT), or as othcrwise
defined by consensus of the BRCC.

Licensce may not rely on any decisions made by the BRCC, or Resource Groups, for any
other purpose than complying with the requircments of the license. Licensee shali obtain
any approvals required under applicable law related to any decision madc by the BRCC for
purposes of enabling licensee to comply with the requirements of the license.
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Subject Matters for BRCC, Resource Group Communications and Meetings

[.iccnsee may convene meetings of the BRCC, TRIG, RRG, ARG, and CRAG,
respectively, for the following purposes, or for any other purpose consistent with the
license, or at the request of two or morc members of the BRCC:

a) TRIG meetings may be convened to address one or more of the following
issucs or other issucs identified by the TRIG: 1) licensec’s implementation of Articles
501-517 (the Terrestrial Articles), 2) planning required by the Terrestrial Articles, 3) the
scope, design, and conduct of any studies required to implement the Terrestrial Articles, 4)
the discussion of study results pertaining to the implementation of the Terrestnal Articles,
5) land acquisition and selcction criteria, required by any articles, 6) resource Project
funding decisions, as described in Article 602 related to the Terrestrial Articles, 7) any
issues identificd during any required monitoring related to the Terrestrial Articles, and 8)
any required annual reporting for the Terrestrial Articles;

b) RRG mectings may be convened to address one or more of the following
issues or other issucs identified by the RRG: 1) licensee’s implementation of Articles
301-318 (the Recreation Articles), 2) planning required by the Recreation Articles, 3) the
scope, design, and conduct of any studics required to implement the Recreation Articles, 4)
the discussion of study results pertaining to thc implementation of the Recreation Articles,
5) resource Projcct funding decisions, as described in Article 602 related to the Recreation
Articles, 6) any issucs identified during any required monitoring related to the Recreation
Articles, and 7) any required annual reporting for the Recreation Articles;

c) ARG meetings may be convened 1o address one or more of the following
issues or other issues identified by the ARG: 1) licensee’s implementation of Articles
101-111, 401 and 505 (thc Aquatics Articles), 2) planning and design review required by
the Aquatics Articles, 3) the scope, design, and conduct of any studies required to
implement the Aquatics Articles, 4) the discussion of study results pertaining to the
implementation of the Aquatics Articles, 5) land acquisition and selection criteria, as
described in any article, 6) resource Project funding decisions, as described in Article 602
related to the Aquatics Articles, 7) any issues identified during any required monitoring
rclated to the Aquatics Articles, and 8) any required annual reporting for the Aquatics
Articles;

d) CRAG mectings may be convenced to address one or more of the following
issucs or other issucs identified by the CRAG: 1) licensee’s implementation of Article 201
(the Cultural Article), 2) planning required by the Cultural Article, 3) the scope, design,
and conduct of any studies required to implement the Cultural Article or implement the
HPMP, 4) the discussion of study results pertaining to thc implementation of the Cultural
Article, 5) the development of any nceded information or reports for the completion of the
Section 106 process, 6) any meetings required for pre-construction or land disturbance
activities; 7) any issucs identified during any required monitoring related to the Cultural
Article, and 8) any required annual reporting for the Cultural Article; and
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¢) BRCC meetings may be convened to address one or more of the following
issues or other issucs identificd by the BRCC or Resource Groups: 1) any matter requiring
a vote of the BRCC, as submitted by any of the Resource Groups in accordance with the
requirements of this article, 2) overall Project implementation status and rcporting, and 3)
disputes arising from meetings of the Resource Groups not resolved by the Resource
Group.

Dispute Resolution

In the event licensce is unable to document the consensus of a Resource Group related to
the subject matter addressed by a Resource Group and required by a license article,
licensee shall notify the BRCC of the nature of the issue, the efforts taken to resolve the
issuc, and any reccommendation or agreed writtcn statement of the issue developed by the
Resource Group, as described in this article. In the cvent the BRCC resolves the issuc,
licensee shall communicate the results to the Resource Group members. In the event the
BRCC does not resolve the issue, licensee shall notify all signatories of the Scttlement of
the failure of the BRCC to resolve the issuc. Licensee shall stay the implementation of any
decision reached by majority vote concerning Articles 108, 109, 305, 502-505, 602, and
603 at the request of any member of the minority who provides noticc they are invoking the
dispute resolution procedures authorized in Section 4 of the Settlement, unless licensec is
required to proceed with implementation by the license or other applicable law.

Disputes submitted to the Commission for consideration shall be limitcd to alleging an
inconsistency: 1) between a proposed plan and an article; 2) between a proposed
implementation action and an approved plan; or 3) between proposcd implementation
action and the intent of an article, cven if consistent with the approved plan.

Reporting and Auditing

Licensee shall provide an annual report generally summarizing the activities of the BRCC,
TRIG, RRG, ARG, and CRAG during the preceding year as required by Articles 102, 201,
301, 501, 601, and 602 1o each of the members of the BRCC, any of the Resource Group
members who request a copy, and to the Commission.

Licensee shall allow a minimum of 30 days for BRCC mcmbers to comment and make
recommendations before filing the annual report with the Commission no later than 90
days following the anniversary of the effective datc of the license. Licensee shall include
with the final report documentation of submission to all BRCC members for review and
comment and descriptions of how any comments were addressed in the final report, or
reasons for not addressing any comments, based on Project-specific information.
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Article 602
Required Funding

Within one year of license issuance, licensee shall establish the Baker River Project Funds
(the Baker Funds) to support resource protection, mitigation, and enhancement measurcs
identified during the term of the license, consisting of four scparate funds: the Terrestrial
Enhancement and Research Fund (TERF), the Recreation Adaptive Management Fund
(RAM), the Habitat Enhancement, Restoration and Conscrvation Fund (HERC), and the
Cultural Resources Enhancement Fund (CREF). Each of the Baker Funds shall be a
tracking account maintained by licensee. The total amount, excluding interest, to be
creditcd to the Baker Funds, shall be the amounts set forth in Tablc 1, based on the term of
the licensc, stated in 2006 dollars, which amount licensee shall credit to the individual
funds as follows during the term of the license:

Table 1.
FUND NAME YEAR OF FIRST ANNUAL DEPOSIT
DEPOSIT AMOUNT (20068)

TERF 2016 $25,000

RAM 2006 $50,000

HERC 2015 $50,000

CREF 2016 $20,000 through 2020
$25,000 2021 through 2024
$30,000 2025 through 2030

For years 30 to 50 of a new license term greater than 30 years, the schedule of payments to
the funds listed in Table 1 shall be based on a calculation of the number of years for the
new license divided by 30 + a 10% risk uncertainty factor multiplied by the 30th year
payment value in the fund. For example, for a 50-year license, the calculation for the 50th
year payment in the TERF fund would be (50/30) +.1 x $25,000 = (1.67+.1) x $25,000 =
$44,167 (2006%). For thc CREF fund which does not have a payment in the 30th year, the
calculation for yecars 31 and following shall be based on the average of the payments years
10 through 25 (3$25,000).
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Licensc shall make additional funds available according to the schedule set forth on Table
2 for cach year of the term of the license in excess of 30 years, stated in 20068, and the
same formula shall apply for any annual licenses. If the license is not issucd in 2000, the
years shown in Table 2 shall be adjusted for funding to begin in the first ycar of license
issuance and carry forward through the term of the license.

Tablc 2.

Year of license  |TERF RAM HERC CREF

30 2035 S 25000 | $ 50000 [S 0 50.000 $ 25000
3l 2036 ) 28,333 S 56,667 S 56.667 S 28.333
32 2037 S 29167 | S 58333 | § 58333 S 29167
33 2038 ) 30,000 S 60,000 5 60,000 S 30,000
34 2039 ) 30.833 S 61,667 $ 61,667 S 30,833
35 2040 §  31.667 S 63,333 | § 063333 S 31,667
36 2041 £ 32.500 S 65000 [§ 65000 S 32,500
37 2042 $ 33333 S 66,667 | S 66,667 $ 33,333
38 2043 $ 34,167 S 68333 |S 68,333 $ 34,167
39 2044 § 35000 | $ 70,000 {S 70,000 $ 35000
40 2045 $ 35,833 $ 71,667 | S 71,667 $ 35833
41 2046 ) 36.667 $ 73,333 S 73,333 $ 36,667
42 2047 ) 37.500 3 75,000 S 75,000 ) 37.500
43 2048 S 38333 $ 76667 | S 76,667 S 38,333
44 2049 S 39,167 $ 78,333 b 78,333 S 39,167
45 2050 S 40000 | S 80,000 | % 80000 S 40,000
46 2051 S 40,833 S Bi667 | $  Bl.667 S 40,833
47 2052 S 41,667 § 83333 | § B3333 S 41,667
48 2053 $ 42,500 S 85000 | S 85000 S 42500
49 2054 k) 43,333 S 86,667 S 86,667 3 43,333
50 2055 $ 44,167 S 88333 | § 88,333 $ 44,167
30 year total $ 500,000 { S 1,500,000 | S 1,100,000 $ 375.000
50 year total $ 1,225,000 $ 2,950,000 S 2,550,000 $ 1,100,000 Total
30-50 year $ 725000 | § 1,450,000 | S 1,450,000 S 725000 | S 4,350,000
incremental

increase
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Unless otherwisc indicated, all costs or payment amounts specificd in dollars in any article
shall be deemed to be stated as of the year 2006, and the licensce shall escalate such sums
as of January 1 of cach following year (starting in January 2006) according to the following
formula:

AD =D x (NGDP=IGDP)
WHERE:

AD — Adjusted dollar amount as of January 1 of the year in which the adjustment 1s
made

D - Dollar amount prior to adjustment

1GDP = GDP-IPD for the third quarter of the year before the previous adjustment
date (or, in the case of the first adjustment, the third quarter of the year before the cffective
date of the license)

NGDP — GDP-IPD for the third quarter of the year before the adjustment date

“GPD-IPD" is the value published for the Gross Domestic Product Price Deflator
by the U.S. Department of Commerce, Bureau of Economic Analysis in the publication
Survey of Current Business, Table 7.1 (being on the basis of 2000 — 100), in the third
month following the end of the applicable quarter. If that index ceases to be published, any
rcasonably equivalent index published by the Burcau of Economic Analysis may be
substituted by the agreement of the parties. If the base year for GPD-IPD is changed or if
publication of the index is discontinued, the licensee shall promptly make adjustments or,
if necessary, sclect an appropriate alternative index acceptable to the parties to achieve the
same cconomic effect.

Each deposit shall be credited to the tracking account on the anmiversary of the effective
datc of the license.

Funds credited to the tracking account but not spent on specific projects shall accrue
interest, which shall be credited to the approprnate fund to be used for the purposes
described in this article for the fund. Any funds intended to be applied for the purposes of
a spccific article that remain at the end of any year shall be carned over into succeeding
ycars during the term of the license.

The accrued interest rate on all funds required by the hicense shall be the 90-day T-Bill rate.
An accounting of interest accrued using this ratc shall be provided by licensee when the
annual report required by this article is provided to the BRCC. If the 90-day T-Bill ratc
ceases to be published in the Wall Street Journal, the Partics shall mect and agree upon an
alternate source for the interest rate. If at the end of the license term, including any annual
licenses, contributions and accrued interest remain unallocated or uncommitted to a
specific project, they shall be retained by the licensee and licensec’s funding obligation
shall cease.
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Funds may be used for resource projects as described in this article on an annual basis or
may accumulate for futurc use. If a resource project is identificd that cannot be
accomplished with the balance available in the related fund, licensce shall deposit an
advance payment of up to 50% of the amount required for the succeceding ycar, except that
advance funding will be required in no more than three consecutive years and shall not
increase the overall total funding required for any article, unless otherwisc agreed by
licensce for additional years.

Funds may not be used to cnforce licensee’s compliance with any article, and licensce shall
not be required to compensate BRCC mcmbers’ routine participation cxpenses through any
of the Baker Funds ¢xcept as otherwisc required by a specific licensc article or as agreed by
conscnsus of BRCC. Licensce shall bear its own costs for all admimstrative, legal and
overhead costs associated with management of the funds, including, without limitation,
calculation of interest and reports to the BRCC and the Commission, and shall not assess
any costs against the funds required to be made available. In making funds available as
required by any license article, licensee may provide funds through grants or other means
that are consistent with the purpose of the funds in order to carry out the stated purpose(s)
of the article.

TERIF FUND — Terrestrial Enhancement Resource Fund

The TERF Fund may be used for actions to enhance, conserve, acquire and/or restore
habitat for terrestnial species. Actions funded by the TERF will be reviewed and approved
by the TRIG subject to the decision making and dispute resolution procedures described in
Article 601. Projccts may be considered based upon any written requests to the TRIG
sponsored by any member of the BRCC and following review and comment by all
members of the TRIG. Projects funded will be located in the Skagit River basin, including,
and with emphasis on, the Baker River basin. TERF Funds may be used for necessary
studics designed to evaluate and monitor the potential benefits or environmental effects of
any requested project.

RAM FUND — Recreation Aduptive Management Fund

The RAM fund may be used for actions to address recreation management resource needs
in the Baker Basin and immediately within the hydraulic influence of the Baker Basin that
are not otherwise identificd and addressed at the time of license issuance. Actions funded
by the RAM Fund will be reviewed and approved by the RRG subject to the decision
making and dispute resolution procedures described in Article 601. Projccts may be
considered based upon any written requests to the RRG sponsored by any member of the
BRCC and following review and comment by all members of the RRG. Some possible
uses of RAM funds may include, without limitation, reservoir hazard management needs in
excess of the funding limitation of Article 304, additional measures to limit the impacts of
dispersed recreation at Upper Baker not addressed by the funding limitation of Article 308,
aesthetic enhancements to non-Project facilities not addressed by the funding limitation of
Article 302, unusual trail and trailhead maintenance costs associated with natural events
not under the control of licensee and not addressed under the routine maintenance
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requirements of Articles 314, and increased development of the Bayview Campground, the
redeveloped Baker Lake Resort, other USDA-FS developed campgrounds, and to monitor
dispersed recreation use adjacent to Lake Shannon for desired improvements in cxcess of
improvements that can be made within funding limitations of Articles 303, 305, 308, and
309. RAM Funds may bc used for necessary studies designed to cvaluate and monitor the
potential benefits or environmental effects of any requested project.

HERC FUND - Habitat Enhancement, Restoration, and Conservation Fund

The HERC fund may be used for actions to enhance, conscrve and/or restore aquatic
species. Actions funded by the HERC Fund will be reviewed and approved by the ARG
subject to the decision making and dispute resolution proccdures described in Article 601.
Projects may be considered based upon any written requests to the ARG sponsored by any
member of the BRCC and following review and comment by all members of the ARG.
Eight years after liccnse issuance the licensee, in consultation with the ARG, will develop:
1) a protoco! for proposing projects to be considered for the use of these funds, including a
timetable for presenting the proposal to the ARG and final selection of projects on an
annual basis; 2) criteria for selecting projects; 3) a process for evaluating implemented
project benefits to aquatic species; and 4) reporting and audit requircments. The following
geographic priority will be considered in this selection process in addition to other criteria
developed by the ARG for the HERC Fund: a) within the Baker River basin; b) within the
Middle Skagit River immediately downstream of the Baker River; ¢) in the lower Skagit
River/estuary; and d) elsewhere in the Skagit River basin. Possible uses of the HERC
funds may include, without limitation, resident salmonid programs, native species
initiative, recreational fishing opportunities, non-native or invasive aquatic animal specics,
water quality enhancement, riparian enhancement, channel modification, noxious weed
control, modifications to fish passage facilities and supplementation programs in the basin
nol requircd by other articles, LWD placement projects independent of Article 109, and
aquatic habitat restoration and conscrvation mecasures.

In license year ten, $50,000 shall be made available from the HERC Fund for a study or
protection, mitigation and cnhancement measures to benefit native, non-salmonid species
that may be isolated between Lake Shannon and Baker Lake. 1fthe ARG does not approve
a study or measures for year 2016 HERC funding in year 2015, the allocation of $50,000
will be available in subscquent years and 2016 funding can be applied to other approved
projects. The determination of HERC Fund usc for this purpose in a given funding year
shall be made prior to the year in which the fund would be expended.

CREF - Cultural Resources Enhancement Fund

The CREF Fund may be uscd for actions for the enhancement, conscrvation, and/or
restoration of cultural resources. Actions funded by the CREF Fund will be reviewed and
approved by the CRAG subject to the decision making and dispute resolution procedurcs
described in Article 601. Projects may be considered based upon any written requests to
the CRAG sponsored by any member of the BRCC and following review and comment by
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all members of the CRAG. CREF Funds may not be used for purposes of funding costs
rcquired by the HPMP.

Evaluation Process for Use of Baker Funds

Proposed projects must be consistent with applicable laws and, to the extent feasible, will
be consistent with policies and comprehensive plans in effcct at the time the project is
proposed. Within two ycars following license issuance, licensee shall, in consultation with
the BRCC, develop a system to evaluate potential resource projects that is to be approved
by each of the ARG, TRIG, RRG, and CRAG (Project Evaluation System). The Project
Evaluation System shall include criteria and proccdures for fund cxpenditures requircd by
this article.

For each project proposcd, licensee shall apply the factors and cniteria established in the
Project Evaluation System and submit a written recommendation to the Resource Group(s)
charged with funding review, and request a meeting of the Resource Group(s) to discuss
the proposed project. Decisions and/or disputes of each Resource Group rclated to a
proposed project shall be documented. The development of criteria for evaluating projects
in the Project Evaluation System may include, without limitation, the following
considerations:

a) timeframe for project implementation and permitting requirements and cost;
b) horizon and scope for benefits (long-term multiple bencfits best);

¢) whether the project could be cost shared with other funding sources;

d) probability of success based on prior implementation; and

e) cost-effectivencss.

Fund Commitment

Once a project is approved, licensec shall authorize and commit the expenditure of funds
for the approved project.

Fund Disbursement

Funds shall be disbursed by licensee for approved resource projects at the time of receipt of
invoices for actual expenditures incurred in conformance with the approved project and
implementation schedule, unless otherwise provided by licensee.

Land OQwnership and Transfer

All lands within the Project boundary shall be owned by licensee, or licensee shall have
sufficient interests in any such land to carry out the License, unless othcrwise approved by
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the Commission. Lands within the project boundary may not be transferred to a third party
without the Commission’s approval. At the time of submitting a proposed transfer to the
Commission, licensee shall include: all comments received from BRCC representatives; a
description of all proposed interests in lands; proposed assurances that the land will be
managed consistent with the requirements of the license; and all other information
considered by the BRCC or appropriate Resource Group(s) in evaluating the proposcd
transfer.

Lands Qutside of Project Boundary Related to License

The licensee may purchasc land outside of the Project boundary, and it may provide for
transfer of such land to a third party, pursuant to this or other articles. Any purchase or
transfer pursuant to another article shall be consistent with the requirements of that article,
including any approved plan. Any purchase or transfer through a Fund in this article shall
he consistent with the sclection criteria and other requirements of this article.

Assurances by Third Party

Regardless of whether land related to the license is located within or outside of the Project
boundary, licensee may transfer land to a third party only if the third party provides
appropriate assurances, developed by licenscc in consultation with, and following approval
by, the BRCC or appropriate Resource Groups, that the land will be owned and maintained
consistent with the requircments of the applicablc article, at least for the term of the license.
Appropriatc constraints may include, without limitation, restrictive covenants,
conservation casements, or conveyances that provide for licensee’s continuing nght of use
or right to recapture the land if not maintained as required by the relevant article.
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Article 603
Adaptive Management

In the development of land management objectives, land acquisition sclection critena, and
utilization of funds available for the enhancement of various resourccs, licensce shall
consider alternative strategies for meeting measurable goals and objectives. If changed
environmental or regulatory conditions require different means and methods for adequate
resource enhancement and management, then acquisition, enhancement, and management
actions developed in various plans shall be adjusted according to the changed conditions
through a plan amendment process for cach article requiring planning, provided that
licensce shall not be required to make additional funds available for thesc purposes unless
specifically required in an article. Altcrnative sirategies that require additional funding
may occur only if funding is available and approved for usc from onc of the rescarch and
enhancement funds identified in Article 602.
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Appendix A-1 to Articles.

Noxious Weed Management Guidelines and Treatment Options

Specific guidelines for actions in the Noxious Weed Management Plan

Species Or Class

Management Action Within The Plan Area

P-2150-000

Federal Lands

Non-federal Lands

Class A
Class B Designate

Class B

Class C

English ivy

Reed canarygrass

Eradicate
Eradicate

Contain (unless county raises
priority, or as noted below for
English 1vy and reed canarygrass)

Contain (unless county raises
priority, or as notcd below for
English ivy and recd canarygrass)

Eradicate

e Contain, except as specified
below for the seven wetlands.

e Cuarex flava site: manage and
fund as per Article 510

Eradicate
Control

Contain (unless county lists
species for control, or as noted
below for English ivy and reed
canarygrass)

Contain (unless county lists
species for control, or as noted
below for English ivy and reed
canarygrass)

Eradicate

Contain

Treatment methods available under the Noxious Weed Management Plan.

Species

Common

___Name Potential Treatment Methods®

.. b
Cirsium arvense

Cirsium vulgare®

Canada thistle Manual control: hand pulling, mowing
Biological control
Herbicide application: Aquatic formulation of

Glyphosatc

Shadc planting

Bull thistle Manual control: hand pulling, mowing
Biological control

Baker River Hydroclectric Project -150-
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Common
Species _____Name Potential Treatment Methods® o
Herbicide application: Aquatic formulation of
Glyphosate
Shade planting
Cytisus .s'c'opariusb Scotch broom Manual control: hand pulling, cutting, mowing
Biological control
Herbicide application: Aquatic formulation of
Glyphosate
Shade plantings in conjunction with other treatments
Geranium Herb Robert Manual control: hand pulling, mowing
robertianum® Herbicide application: Aquatic formulation of
Glyphosate
Hedera helix® English Ivy Manual control: cutting, hand pulling and grubbing
Herbicide application with surfactants
Phalaris arundinacea®  Reed Manual control: hand pulling, mowing, mulch
canarygrass Herbicide application: Aquatic formulation of
Glyphosate
Steam treatment
Shade Plantings
Senecio jacobaed® Tansy ragwort ~ Manual control: hand pulling
Biological control
Herbicide application: Aquatic formulation of
Glyphosate
Shade plantings and healthy plant communities
Polygonum Japanesc Manual control: cutting/bending stems, mowing
cuspidatum® knotwced Herbicide application: Aquatic formulation of
Glyphosate
Shading

*  Ifnew, high priority (e.g., Class A or B designate) noxious weeds are discovered within the

Project arca, they will be treated in the most effcctive manner possible, within the guidelines and
recommendations of the Region 6 EIS for Preventing and Managing Invasive Plants.

P Species identified in the T-6 Noxious Weed Study.

¢ Species not identified in the T-6 Noxious Weed Study.

Baker River Hydroclectric Project -151-
Proposcd License Articles



Unofficial FERC-Generated PDF of 20041201-0207 Received by FERC OSEC 11/30/2004 in Docket#: P-2150-000

Settlement Agreement
Baker River Hydroelectric Project

In addition, the TRIG shall evaluate other invasive species management in the plan area
periodically to determine if changes arc warranted due to factors such as additions to the
noxious weed lists; changes in federal, state or county regulations; or the discovery of new
treatment methods. Licensce shall monitor changes to the Skagit County and Whatcom
County noxious weed lists through annual acquisition of the updatcd noxious weed lists,
typically available during the first quarter of the year from each county’s Noxious Weed
Control Board.

The Noxious Weced Management Plan shall be designed to manage specified invasive
non-native plants and noxious weeds within the plan arca on a 5-ycar cycle of treaiment
and monitoring, and reducc the potential for new introductions or rcintroductions for the
remainder of the license term. During these periods, designated portions of the plan area
shall be resurveyed, and treatment methods re-evaluated. Options for management of
existing weeds shall be cvaluated and implemented during each 5-year cycle. Current
county, state and federal weed control regulations and policies, as well as noxious weed
lists, shall be used as guidelines for weed management, and shall be updated for cach
5-year cycle.

Prevention on National Forest System lands in the plan area shall be accomplished by
implementing the specific measures listed in the USDA-FS Forest Plan Amendment #14:
Best Management Practices for Prevention of Noxious Weeds (Appendix C in: Potash, L.
1999. Forest-Wide Environmental Assessment for Noxious Weed Management on the
Mt. Baker-Snoqualmic National Forest. USDA-FS, Mountlake Terrace, WA). Any
updates to BMPs on National Forest System lands shall be implemented by licensce within
six months of reccipt from the USDA-FS.

Active restoration measures shall be implemented to decrcase “weed-friendly™ habitat
associated with licensec ground-disturbing activities. All revegetation on USDA-FS lands
shall follow USDA-FS Pacific Northwest regional policy regarding native plant movement
guidelines. Use of desirable non-native species shall follow the recommendations in the Mt.
Baker-Snoqualmie National Forest Native Plant Notehook, Sccond Edition (Potash and
Aubry, 1997), or as superseded by Region 6 guidance.
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Appendix A-2 to Articles.

Species and locations requiring site-specific management plans in the Baker River Project
Plan for the Management of Plants of Special Status.

Location

Identification Number

Species
Curex flavu

Schistostegu pennata

Tetraphis geniculata

Schistostega pennata

Schistostega pennata

Schistostega pennata

Schistostega pennata

Schistostega pennata

Platanthera sparsiflora

Schistostega pennata

North end of Baker Lake, ncar
mouth of Baker River

Wetland WB-22, ncar mouth of
Litile Sandy Creek

Wetland WB-22, near mouth of
Little Sandy Creck

Wetland WB-24, near mouth of
Little Sandy Creck

Sites BN17-1 and BN17-2, along
Swift Creck

Wetland WB-18, ~ 2 mile south
of the mouth of Boulder Creck

Wetland WB-2, along Wcst Pass
Dike

Wetland WB-11

Baker Lake Trail ncar Noisy
Creck

Panorama Point

WNHP Element Occurrence

#37

ISMS Location ID # 1704960

[SMS Location ID # 1704910

ISMS Location 1D # 1704970

ISMS Location 1D # 1704990

ISMS Location ID # 1705010

ISMS Location ID # 1704980

ISMS Location ID # not yet

assigned

WNHP Element Occurrence
#3

ISMS Location [D # 1563670

Baker River Hydroclectric Project
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Appendix A-3 to Articles.

Additional Guidclines for Plan for Planis of Special Status.

The pian shall require the licensec to:

(a)

(b)

(c)

(d)

(e)

Survey all arcas of proposed new Project activity or existing and future disturbance
where there is the potential to impact plant specics of special status.
Determinations of the potential to impact plant species on federal lands shall be
madec by the USDA-FS using their pre-ficld review process. Determinations of the
potential to impact plant species on non-federal lands shall be made by licensee, in
consultation with the TRIG. Surveys shall be conducted and documented
according to the methods used for pre-licensing rare plant surveys and described in
the final rare plant survey rcport,

Implement individual site-specific management plans and associaled actions for
the species and locations identified in table below. For Carex flava, specifications
are addressed in Article 510.

Describe the steps that will be taken if additional populations of plants of special
status are discovered during the term of the license and the USDA-FS (for fedcral
lands) or licensec and the TRIG (for non-federal lands) determine there is the
potential for Project-related activitics to impact the plants. The area covered by this
item shall not cxceed the area within the Project boundary plus areas outside the
Projcct boundary surveyed during pre-licensing rare plant surveys or surveys
conducted in accordance with subsection (a) of this Article.

Implement a monitoring and evaluation program for plant species of special status
within the arca affected by the Project, which shall be defined as the area
encompassed by surveys conducted to satisfy the other requirements of this action.
The plan shall identify the frequency of monitoring and specify measures that will
be taken if monitoring indicates the population of a plant of special status is
declining within the area affected by the Project.

Update the plan within one ycar of the addition of a specics 10 any of the categories
of special status listed above, if that specics is known to occur or has the potential to
occur within the area affected by the Project. Changes to the plan made to satisfy
this item shall be limited to measures nceded to address the newly added species. 1f
a species is de-listed. the TRIG will determine what measurcs will continue for this
species.
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Appendix A-4 to articles.
Carex flava Guidelincs.
The plan shall require licensec to:

1. Inventory and map all arcas of known Curex fluva populations and the
distribution of reed canarygrass within 200 feet of those populations around Upper Baker Lake.
Inventories shall be conducted and documented in sufficient detail, as determined through
consultation with botanists with expertise on the species, to assess the baseline population
status of Carex flava over time and to determinc the effectiveness of management actions.

2. Develop and implement control strategies for reed canarygrass in and around
the Carex flava populations. These control strategics shall be developed in consultation with
botanists with expertisc on Carex fluva and reed canarygrass, and shall be designed to
climinate all dircct competition between the two species, at a minimumn.

>

3. Develop and implement a monitoring and evaluation program for the entire
license term that answers the following questions:

a. Is the Carex flava population increasing, decreasing, or rcmaining stable?
b. How effcctive are the control measurcs for reed canarygrass”?
C. Do the control measures for reed canarygrass result in beneficial or adverse

effects to Carex flava?

d. What are “suitablc sites” for the establishment of Carex flava (microsite
characteristics, etc.)?

e. Is treatment effectivencss influenced by hydropeniod (frequency, duration,
timing, depth of flooding/saturation) associated with fluctuations in reservoir
levels?

f. Are the reed canarygrass control measures necessary for the -protcction of
Carex flava? If the answer to this is no, the control measures may be
discontinued.

g. Are there other factors affecting the health of the Carex flava population?

h. What should replace reed canarygrass in arcas wherc it has been eliminated?

4. If therc is greater than a 20 percent reduction in the Carex flava population from

the original baseline, licensce shall implement a secd and/or plant collection program to raisc
plants off-sitc, and cstablish and/or re-cstablish Curex flava populations at suitable “planting
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sites” around upper Baker Lake. Since it is unclear how to distinguish an “individual” of this
species, guidance on how to determine what constitutes 20 percent shall be in the management
plan.

5. If the reed canarygrass control is not effective, or is determined through
monitoring not to be needed, and the planting program described in Item 4 is not successful in
maintaining or expanding the Carex flava population, licensee shall develop and implement
additional management measures for the species. Additional management measurcs shail be
funded from the Terrestrial Enhancement and Research Fund (TERF).
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Appendix A-5, Recreation Implementation of Schedule.

Fifty-year implementation schedule for recreation articles specifying cost allocation for the Baker River Project License.

302 303" 304 305 306* 307 308 309" 310 31 2 313" 314 315 316 318
ST I B BRL, fmmi Umee ume genms S, pme e i g e pmes B2 D
Ro Qv mopma  Kacreahon Racregon Infommakon Inerproi v e Managiniere  ROPMGEAsLOr T rad" a0 Comducuon  Maworng sd Reocr o4 Tratead M mapeg e
nt Water Salnty Serviues Servotd Funirg Funag Coratrudtion  Furding Fuky Mameraoce  Man0agnos
Pan F ungmg Fungng F ey Fudey Fad g

1 2000 64357 50453 2500 52138 4762] 10000 70808 17500 135000
2 2007 24000 128000 250000 2500 27200 81000 114710 51874 70808 17500 95000
3 2008 30500 91526 4000 2500 27200 B1400 940004 146000 70808 17500 124383
4 2009 24000  6R0A00 4000 2500 27200 27400 4713 8200 7080R 17500 95000
5 2010 24000 4000 2500 27200 27400 347140 148000 70808 17500 95000
6 2011 106004} 4000 323190 27200 27400 300000 120300 70808 284417 95000
7 2012 4000 8000 11680 27200 27400 35000 81420 17500 98000
) 2013 4000 4000 851084 11680 27200 27400 29000 35000  R1420 17500 95000
9 2014 4000 4000 20000 11680 27200 27400 200000 35000 81420 17500 95000
10 2015 10500 4000 20500 11680 33200 27400 35000 81420 17500 95000
11 2016 4000 4000 20000 11680 27200 27400 15000 B1420 17500 95000
12 2017 4000 4000 20000 11680 27200 59400 2060000 35000 81420 17500 98000
13 2018 4000 55000 20500 24680 27200 59400 35000 80800 020 FOTS00 95000
14 2019 4000 4000 20000 11680 27200 27400 30000 IS0 BORGD 620 17500 95060
15 2020 4000 4000 20000 11680 27200 27400 35000 BOROO 620 17500 95000
16 2021 4000 4000 40500 11680 27200 27400 Is000 80800 620 17500 95000
17 2022 10500 4000 20000 11680 27200 27400 44488 35000  BOBOO 620 17500 9K(HH)
18 2023 4000 4000 25000 11680 27200 27400 400000 35000  BOSOD 620 175000 95000
19 2024 4000 8000 20500 11680 27200 27400 130000 35000 BOB00 620 17500 95000
20 2025 4000 46000 20000 11680 33200 27400 40000  BOB0G 620 17800 95000
2] 2020 4000 4000 20000 11680 27200 27400 40000 80800 620 167500 95000
22 2027 4000 4000 20500 11680 27200 27400 40000 80800 620 17500 98000
23 2028 4000 51000 20000 124680 27200 59400 43000  B0800 620 17500 95000
24 2029 10500 4000 20000 11680 27200 59400 50000 80800 620 17500 95000
25 2030 4000 8000 20500 11680 27200 27400 SS000  BOBOD 620 17500 95000
26 2031 4000 4000 45000 11680 27200 27400 40000 BOBOD 620 17500 95000
27 2032 4000 4000 20000 11680 27200 27400 130000 40000 80800 620 17500 98000
28 2032 4000 4000 20500 12549 27200 27400 40000  BOROO 620 17500 95000
29 2034 4000 4(HH) 20000 11680 27200 27400 40000 BUBOO 620 167500 95000
30 2035 4000 4000 20000 11680 33200 27400 40000 80800 620 17500 95000
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302 303" 304 305 306" 307 30 309* 310 311 312 33 314 315 316 318
mma e e, fae o jomise v b fems  Bes,, W moer fuem e B e URUE Ui
e ey T LR T e P ot b R Mtern oot
Plar Fundwy F ungeng fung g Furting F oy
Ry 2036 10504 A0 20000 11680 27200 27400 3s000 80800 620 17500 95000
32 2037 4000 4000 20000 11680 27200 59400 35000  BDEOO 620 17500 98000
33 2038 4000 SS000 20500 24680 27200 59400 35000 80BOD 620 17500 95000
34 03y 4000 4000 20000 11680 27200 27400 35000 80800 620 17500 95000
35 2040 4000 4000 20000 11680 27200 27400 130000 35000  BOBOO 620 17500 95000
36 2041 4000 4000 40500 11680 27200 27400 IS000  BOROD 620 17500 95000
7 2042 4000 4000 20000 11680 27200 27400 35000 80800 620 167500 98000
38 2043 T0500 4000 25000 11680 27200 27400 35000 BNBOG 620 17500 95000
39 2044 4000 BO(X} 20500 11680 27200 27400 35000 BOBOO 620 17500 95000
40 045 4000 46000 20000 11680 33200 27400 40000  ROEOO 620 17500 95000
41 2046 24000 4000 20000 11680 27200 27400 40000  BOROD 620 17500 95000
42 2047 24000 40010 20500 11680 27200 27400 400600 80800 620 17500 98000
43 2048 4000 S1000 20000 124680 27200 59400 130000 43000  BOROD 620 17500 95000
44 2049 4000 4000 20000 11680 27200 59400 50000  BOED 620 17500 95000
45 2050 10500 %000 20500 11680 27200 27400 55000  BOBOD) 620 167500 95010
40 2051 4000 4000 45000 11680 27200 27400 40000  BOEOG 620 17500 95000
47 2052 4000 400 20000 11680 27200 27400 40000 808U 620 17500 98000
48 2083 4000 4000 20500 12549 27200 27400 40000 B0B00 620 17500 935000
49 2054 4000 4000 20000 11680 27200 27400 40000  BosU 620 17500 9506H)
S0 2055 4000 4000 0000 11680 33200 27400 40000 80800 620 17500 95000
[Sm l £27RYT I?‘n.}:o ]570,45,: hm?,ssa l 1003, 148 I ) 414938 I|_7u_sz| II‘M)-%."I\I lma_)u l:-.umc ‘rm,axs I:‘:xa‘n.-. Il_ox!,ms l.‘.\._\m I'.,R‘H,-ilf ] 3846 151

*After Year 30 of the new license PSE and the USFS will review specified campground and wisitor information sites for appropriate rehabilitation and refurbishment as necessary to restore 1o
agreed standards identified n Articles 303, 306, 309 and 313, In years 30-36 the additional costs for such purposes are estimated at $2.464.600. and in years 36-50 52,143,009,
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Location Code

Baker River Relicense Recreation

Studies
Study R12 Dispersed Site
Inventory
Location Terminology

Old Name/Location Description

Settlement Agreement
Baker River Hydroelectric Project

Revised Name

BN1
BN2
BN3
BN4
BNS
BNG
BN7
ENS8
BN9Y
BN10
BN11
BN12
BN13
BN14
BN15
BN16
BN17

BW1
BwW2
BW3
BW4
BWS
BW6G
BW?
BWS
BWS

8W10

BW11

BwW12

BwW13

BW14

BW15
BW16.5 - OMIT
BW16

BW17 - OMIT
8wW18
BW19.5
BW19

BW20

Baker River Hydrocelectric Project

Baker River Trailhead
Right side of parking lot
Spur road

Berms

Road to lake bed

Drain Pipe

Aerial marker

Mossy -boat/ land
#1152 - gravel pit
Bump oul straight down
North of Blue tarp

Fish planting road - blue tarp
Bump out - motorcycle
Lakeside

Scott Camp

#1146

Swift Creek

Park Creek

Nowhere Circle

Fish Ladder

#1136

#1136 at barrier

#0112 at #1136

entrance to # 0112

Across from # 1130 - Mossy
Boulder Creek Bridge

Rd. before boulder c.g. spur
Upper Sandy

Lower Sandy

Spur off # 1122

Road #1120

off #1118 - Dopers Road
#1118, 011 - Bayview
Depression

Chris and Andy site
Trailhead Parking

So of Trailhead Parking
East side of Dam along #1107
East of Dam-parking lot
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Baker River Trailhead North
Baker River Trailhead South
Baker River Trailhead West
Rd 11/1168 Barrier
Channel Creek

Elbow Ck. Culvert

Rd 11 Mile 23.7

Shannon Creek Fan

Rd 1152 Rock Pit

Rd 11 Mile 22.5

Blue Tarp NE

Blue Tarp

Section 34 SW

Lakeside

Scott Camp

Rd 1146

Swift Creek

Park Creek Dispersed
Nowhere Circle

Fish Ladder

Boulder North

Rd 1136 Barrier

1136 Spur 012 End

1136 Spur 012 Junction
Rd 1130 Junction

Boulder Creek Bridge
Boulder Creek CG South (Rd
1128)

Upper Sandy

Lower Sandy

Rd 1122 Spur

Rd 1120 Junction

Rd 1118 Spur 014
Bayview Dispersed - OMIT
Depression Lake

Sno Park West - OMIT
Baker Lake Trailhead South
BL Trailhead Annex
Forebay Peninsula

UB Left Abutment
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_Location Code

Baker River Relicense Recreation

Studies
Study R12 Dispersed Sita
Inventory
Location Terminology

Old Name/Location Description
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Revised Name

BE1
BE2
BE3
BE4
BES
BE6.5
BE6 - OMIT
BE7
BESB
BES
BE10
BE11
BE12
BE13
BE14
BE15

SR1 - OMIT
SR2 - OMIT
SR3

SB1
SB2
sB3

Baker River Hydroelectric Project

Noisy Creek

So. Noisy Creek

Silver Creek {bridge)
Ermine Creek

Across from old Resort
Triangle Marker

Maple Grove

Anderson Cove
Anderscon Point

North of Welker Creek
Welker Creek

South of Boulder Creek
Lone Pine Island
Gilligan Island

On lake next to Baker River
North of Noisy

Shot Gun
Everett Lake
Lake Shannon Bank Fishing

Thunder Creek

Nice Spot
Slide
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Noisy Creek

Noisy Creek West
Silver Creek

Ermine Creek
Underwater Bridge
White Rocks East
Maple Grove - OMIT
Anderson Cove
Anderson Point
Welker North
Welker Creek
Boulder South Boat-in
Lone Pine Island
Baker River Delta
Hollow Trunk

Noisy East

Point 681 - OMIT
Everett Lake - OMIT
LB Bank Fishing

Thunder Creek
West Bank Mile 7.25
Miner's Creek Slide
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Baker River Hydroelectric Project Relicensing
FERC Project No. 2150
Appendix B

Agreement
Between
Skagit County and Puget Sound Energy, Inc.

November 30, 2004

WHEREAS, Skagit County (the "County") is engaged in ongoing efforts to identify flood
control opportunities for the bencfit and protection of the citizens of Skagit County,

WHEREAS, Puget Sound Energy, Inc. (“PSE”) has, for approximatcly eighty-one years,
maintaincd the Baker River Hydroelectric Project, FERC No. 2150 (“Project”), consisting of two
dams, one impounding the Upper Baker Reservoir and the other impounding the Lower Baker
Rescrvoir, which gencrate electricity needed by PSE to meet the needs of its 1.4 million
commercial and residential customers living and working in the State of Washington;

WHEREAS, PSE is secking a new license from the Federal Energy Regulatory
Commission (“FERC”) for the Project;

WHEREAS, the County desires to secure additional flood control storage from the
Project;

WHEREAS, PSE and the County intend to work collaboratively to implement Proposed
Article 107 (rclating to flood control) contained in the relicensing settlement agreement to which
this agreement is attached;

NOW THEREFORE, in consideration of the foregoing, Skagit County and PSE agrec as
follows:

1. This agreement shall commence as of the Effective Date of the scttlement
agreement to which this agreement is attached, November 30, 2004, and shall remain in effect for
the term of any new FERC license accepted by PSE and any subsequent annual licenses.

2. The County shall support PSE’s efforts to obtain suitable arrangements for
compensation for flood storage at Upper Baker Reservoir and Lower Baker Reservorr, as provided
in Proposed Article 107. In doing so, the County shall support PSE’s position that such
compensation includes lost generation, dependable capacity, capital expenditures, and related
operation and maintenance costs. PSE and the County shall cooperate to securc Corps of
Enginecrs approval of Proposed Article 107, and to obtain any appropnations required to secure
the benefits to be provided by Proposed Article 107,
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3. PSE and the County shall work cooperatively to seck funding from federal and state
sources for the capital costs of spillway modifications at Lower Baker Rescrvoir necessary for the
provision of 29,000 acre-feet of storage in the Lower Baker Rescrvotr, as described in Proposed
Article 107. As part of this cffort, PSE, in response to a request from the County, shall upon
rcasonable notice communicate its support for such funding in oral communications, letters,
testimony and other available means to appropriate federal and state government officials, federal
and statc legislators and to the media. Upon reasonable notice, in response to a request from the
County, PSE shall send a representative to accompany the County in meetings with federal and
state government officials and federal and state legislators to express PSE’s support for funding of
the capital costs of spillway modifications at Lower Baker Reservoir.

THIS AGREEMENT is made by and between the undersigned parties as of November
_,2004.

BOARD OF COUNTY COMMISSIONERS PUGET SOUND ENERGY, INC.
SKAGIT COUNTY, WASHINGTON

Ted W. Anderson, Chairman By: Eric Markell
Its: Senior Vice President,
Energy Resources

Don Munks, Commissioner

Kenncth A. Dahlstedt, Commissioner

Attest:

Joanne Giesbrecht,
Clerk of the Board
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Baker River Hydroelectric Project Relicensing
FERC Praoject No. 2150
Appendix B

Agreement
Between
Skagit County and Puget Sound Energy, Inc.

November 30, 2004

WHEREAS, Skagit County (the "County") is engaged in ongoing efforts to identify flood
control opportunitics for the benefit and protection of the citizens of Skagit County;

WHEREAS, Puget Sound Energy, Inc. (“PSE") has, for approximately eighty-one years,
maintained the Baker River Hydroelectric Project, FERC No. 2150 (“Project™), consisting of two
dams, one impounding the Upper Baker Reservoir and the other impounding the Lower Baker
Rescrvoir, which generate clectricity needed by PSE to meet the needs of its 1.4 million
commercial and residential customers living and working in the State of Washington,

WHEREAS, PSE is sccking a new license from the Federal Encrgy Regulatory
Commission (“FERC") for the Project;

WIHEREAS, the County desires to secure additional flood control storage from the
Project;

WHEREAS, PSFE and the County intend to work collaboratively to implement Proposed
Article 107 (relating to flood control) contained in the relicensing settlement agreement to which
this agrecment is attached;

NOW THEREFORE, in consideration of the forcgoing, Skagit County and PSE agrec as
follows:

1. This agreecment shall commence as of the Effective Datc of the settlement
agrecment to which this agreement is attached, November 30, 2004, and shall remain in effect for
the term of any new FERC license accepted by PSE and any subsequent annual licenses.

2. The County shall support PSE’s efforts to obtain suitable arrangements for
compensation for flood storage at Upper Baker Reservoir and Lowcr Baker Reservoir, as provided
in Proposed Article 107. In doing so, the County shall support PSE’s position that such
compensation includes lost generation, dependable capacity, capital expenditures, and related
operation and maintenance costs. PSE and the County shall cooperate to secure Corps of
Engincers approval of Proposed Article 107, and to obtain any appropriations required to sccure
the hencfits to be provided by Proposed Article 107.

Baker River Hydroclectric Project -161-



Unofficial FERC-Generated PDF of 20041201-0207 Received by FERC OSEC 11/30/2004 in Docket#:

P-2150-000

Settlement Agreement
Baker River Hydroelectric Project

3. PSE and the County shali work cooperatively to seek funding from federal and state
sources for the capital costs of spillway modifications at Lower Baker Reservoir necessary for the
provision of 29,000 acre-feet of storage in the Lower Baker Reservoir, as described in Proposed

Article 107, As part of this effort, PSk-, in response to a request from the County, shall upon

reasonable notice communicate its support for such funding in oral communications, letters,

testimony and other available means to appropriate federal and state government officials, federal
and state legislators and to the media. Upon reasonable notice, in response to a request from the
County, PSL shall send a representative to accompany the County in meetings with federal and
state government officials and federal and state legislators to express PSE’s support for funding of

the capital costs of spillway modifications at Lower Baker Reservoir.

THIS AGREEMENT is made by and between the undersigned parties as of November

/S 2004

BOARD OF COUNTY COMMISSIONERS PUGET SOUND ENERGY, INC.

SKAG]T COUNTY, WASHINGTON

- Enc Markell

ed W. Anderson, Chairman

&y\ M Resources

Dan Munks, Commissioncr

Its:\, Senior Vice President, Energy

Kenneth A. Dahlstedt, Commissioner %w ﬂ -“/ M

By: Edward R. Schild

r, Civil D@ﬁuty
'hw,/ /,:va/mj

Joanmy GIC\BFCCht
Clerk of the Board

épf Melinda
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CERTIFICATE OF SERVICE

| hereby certify that [ have this 30th day of November, 2004, served the foregoing documents
upon each person designated on the official service list compiled by the Secretary in this

proceeding.
KoCobt

Karen Campbell

Perkins Coi¢e LLP

10885 N.E. 4™ Street, Suite 700
Bellevue, WA 98004

(425) 635-1606




